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u.s. Suprérrie Court justices and federal .

judges accepted luxurious trips and other
benefits from West Publishing Co. during a
period when they made decisions, on and off
the bench, worth millions to the Twin Cities

company.

In the last decade, West has been drawn into bitter battles with
competitors and public-interest advocates who are challenging its
control over key elements of legal publishing. An examination of
court records and judges’ papers from this period shows a range

of gifts accepted by federal ju

from a company that is both a

major contractor and a litigant in the courts:

M Seven Supreme Court justices took trips at West’s expense (o
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Disputes are raging
over rules and poiicy
in legal publishing. In
these battles, West
has sought the sup-
port of officials in high
positions - officials
who sometimes
received valuable con-
tributions from the
company.

help select the winner of a $15,000 cash
award that West bestows on a federal

| judge each year. The meetings some-

times were held at locations recom-
mended by the justices, including the
Virgin Islands, Florida and California.
Since 1983, the court declined to review
five cases that lower courts had decided

' 1n West's favor — including two copy-

right matters of high importance to the

~ company.

B One appeals court judge accepted the
$15,000 award while serving on a panel
that was preparing to issue an opinion
in a West copyright case from Texas.

i Other federal judges with jurisdiction

sver West cases accepted VIP golf tour-
“ament Lickets or attended receptions
~a1d tor by the publisher.

M Outside the courtroom, judges who
received benefits from West participat-
ed in deliberations over spending mil-
fions in government money for the
publisher’s products. And they helped
set policies affecting the legal publish-
ing industry in which West is fighting
to hold its position.

The justices and judges who were will-
ing to discuss the matter with the Star
Tribune said there was nothing illegal
or improper about anything they re-
ceived from West.

But some leading legal ethicists ques-
tioned whether the jurists adhered to
ethics codes and a federal law requiring
judges to disqualify themselves in cases
where their impartiality might reason-
ably be questioned. Other cthicists saw
no violation of the law or the codes but
said it was ill-advised for judges to
accept expensive trips and cash awards
from a company with so much at stake
before the courts.

West clearly broke no laws in making
the gifts. And West officials said that
the company has done nothing wrong
and that its practices are no different
from those of its competitors.

Ethicists said, however, that West's
century-old status as virtually an unof-

Continued on page 15A
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ficial arm of the federal courts demands new
scrutiny in this time of growing competition
and heated debate over its business practices.

And several of West's opponents in the
courts said their trust in the impartiality of
the courts has been shaken.

The justices made the trips in the last decade
to help select the winner of a judicial award
West established in 1982 in honor of Judge
Edward Devitt, the since-deceased chief of
Minnesota's federal bench.

Since the award program’s inception, seven
justices — four still on the high court — have
participatéd, ~atcepting travel provided by
West. They are Justices Sandra Day O’Con-
nor, John Paul Stevens, Antonin Scalia and

Anthony Kennedy and

now-retired Justices
WHO OVvva;l,S Lewis Powell, Byron
THE LAWY  white and William

Brennan.

Devitt’'s correspondence
with the justices, re-
viewed at the Minnesota
Historical Society, shows
) & that the settings were
L luxurious and that much
West Publishing  of the meeting time was
andthecourts  devoted to golf, tennis
and other socializing for
the committee members, West executives,
spouses and friends. One judge who attesded
a meeting held this year at New York’s Four
Seasons hotel reported spending just six
hours on substantive committee business
during a three-night stay.

All seven justices declined repeated requests
for interviews, but Scalia said in a letter to
the Star Tribune: “The Devitt Award has
been presented for a number of years to an
individual who has brought honor and dis-
tinction to the federal bench. A member of
this Court has, [ believe, always been one of
the members of the selection panel; at least
six of my colleagues or predecessors have
served in that capacity. I do not believe, nor
to my knowledge has any of them believed,
that that service requires disqualification
from matters involving West Publishing Co.”

Powell also wrote a letter, saying: “That com-
pany {West] has been of great importance to
the legal profession and to legal scholars. I
was proud to serve on the Devitt Award
Committee.”

West President Vance Opperman gave the
Star Tribune a one-hour interview in No-
vember, but he and other West executives
have declined to discuss the newspaper’s
more recent findings except in wrtten an-
~swers to written questions. Chairman Dwight
Opperman also sent a letter to West employ-
ees and retirees on Feb. 23, warning them
that the company has become a focus of
“attack journalism™ and promising *helpful
lips” on rebutting the newspaper’s report
with letters to the editor or “among your

contacts in the community.” :
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 impartiality _

' The American system of justice gives federal
judges their jobs for life to help assure their
impartiality. Yet these judges accepted gifts
of a type that have caused scandals for mem-
bers of Congress and the Cabinet.

“It seems that they went to high-priced resort
areas at an optimum time of vear, first class,”

satd Stephen Gillers, a law professor at New

York University and an expert in judicial
ethics who was asked to comment on the Star
Tribune findings. ‘

“I put myself in the position of the opponent
of the sponsor of those trips. A judge has to
say, ‘Suppose a case comes before me in
which my benefactor is a party. Will. its
opponent be concerned?’ I believe the answer
will often be ‘yes." ™

The justices went courtesy of West to exciu-
sive resorts: Caneel Bay on St. John, Virgin
Islands; the Ritz-Carlton in Naples, Fla.; the
Paradise Island Resort & Casino in the Baha-
mas; the Marriott’s Rancho Las Palmas in
Palm Springs, Calif.; the Breakers in Palm
Beach, Fla,, and other locations in Hawaii,
California and New York City.

In a letter to the Star Tribune, spokeswoman
Ruth Stanoch said West is not alone in
providing recognition for the judiciary and
named 2] other awards judges receive. Of the
organizations responsible for the awards that
were listed, the Star- Tribune -was able to
contact 19 and found none that included a
direct cash prize to the recipient and none
that was diftctly administered by a corporate
Sponsor.

Federal rules allow judges to accept awards
recognizing their achievements. West said its
award “complies with all applicable laws,
regulations and codes. Were this not true,
questions as to its propriety would have been
raised years ago by the judiciary itself.”

When the Star Tribune inquired, some mem-
bers of the judiciary questioned whether they
would accept the award or trips associated
with the award while considering cases or
administrative questions involving West.

“It’s something I need to think about,” said
Chief Judge Richard Armnold of the Eighth
Circuit Court of Appeals, chair of the budget
committee for the judicial branch. Amold
served this year on the Devitt panel, which
met at the Four Seasons hotel in New York.

If a West case came to his court after his
service on the Devitt committee, Arnold
said, he would consider disqualifying himself
from the case or disclosing his relationship to
the company.

Members of the Supreme Court who accept- |

ed trips more expensive than that accorded
Amold neither disqualified themselves nor
notified the litigants of the travel,

West and some of the federal judges involved
cite rules that permit judges to accept reason-
able travel expenses for thémselves and their
spouses to attend activities that improve the

law.

But ethics experts said that holding these
meetings at exclusive lodgings paid for by a
court contractor and litigant goes too far.
Gillers poses this analogy: The rules also
allow judges to accept complimentary law
books from publishers, but that doesn’t mean
they can accept books that are bound in gold.

*Imagine someone coming along and offering
you a dream vacation. It seems to me that a
judge has to be suspicious when the donor
has business in or with the court,” Gillers
said.

Federal law requires that judges safeguard the
appearance of impartiality. Justice Stevens,
who accepted West-paid tnps to the Bahamas
and Flonda, declined to comment for this
article. But in a 1987 decision, he interpreted
a section of the U.S. Code that prohibits
judges from hearing cases in which they may
be partial.

“ ... People who have not served on the
bench are often all too willing to indulge
suspicions and doubts concerning the integri-
ty of judges. The very purpose of [the prohi-
bition] is to promote confidence in the judi-
ciary by avoiding even the appearance of
impropriety whenever possible.”

Once judges accept gifts, ethics rules say they
have an obligation to consider disqualifying
themselves from cases involving their bene-
factor. The overarching standard in the Code
of Judicial Conduct says a jadge should dis-
qualify himself or herself in cases in which
the judge’s impartiality “might reasonably be

~ questioned.”

“Looking at the standard set by the disquali-
fication statute, I think the judges probably
should not have participated in a significant
decision involving West at a time when the
planning for a resort trip was in process,”
said Steven Lubet, a professor of law at
Northwestern University.

On the other hand, Geoffrey Hazard Jr., law

professor at the University of Pennsylvania,

said: “I don’t think the judges violated a rule.

}_:ln sure they don’t think they violated a
e.'!

In the mid-1980s, U.S. District Judge Harry
MacLaughlin disqualified himself from a
copyright case involving West in Minnesota’s
federal courts. He did so because he had
“become acquainted with some of the officers
of the company at various events over the
years,” he said through a secretary.

Yet Supreme Court justices who accepted
travel that included socializing with West’s
executives did not disqualify themselves.

And a justice who accepted benefits from
West failed to meet another ethics obligation:
Federal rules require them to disclose gifts,
travel reimbursement and entertainment they
and their spouses receive from anyone out-
side the government.

Justice O’Connor did not disclose anything .
about one of the West-funded trips she took
to a meeting in California. When the Star
Tribune inquired about it last week, a court
spokeswoman said: “The justice and her staff
were horrified that the 1990 trip had been
omitted from her financial disclosure form. It
should have been included. They try to be
conscientious about reporting everything and
she is immediately sending an amendment to
the proper authorities to correct the
oversight.”

Several federal judges revealed only sketchy
details on their annual disclosure forms, say-
ing that they accepted trips involving the
Devitt selection committee or the Devitt
award but not naming West as the sponsor.

A glimpse inside :
Unlike the executive branch, where inspec-
tors general review conduct in Cabinet agen-
cies, the federal courts run themselves with
little oversight. The hallowed concept of sep-
aration of powers keeps Congress at a dis-
tance. The Freedom of Information Act,
which permits public access to a wide range
of government records, specifically exempts
the judicial branch. And reporters rarely in-
quire beyond the cases before the courts.

But a peek behind the curtain — made possi-
ble through a review of Devitt's papers —
reveals an eagerness of justices and judges to
accept benefits offered by West.

“As to where the next meeting of your Com-
mittee is held, Caneel Bay is a place my wife
Jo and I always have hoped to visit,” Justice
Powell wrote in a March 1984 letter to Dev-
itt. Within weeks, West put such plans in
motion.

The Powells, the Devitts and another judge
and his wife joined West’s president and
CEO at the time, Dwight Opperman, and his
wife for a trip 1o the exclusive resort in the
Virgin Islands the following autumn.

A guidebook describes the resort as “a cross
between that of an exclusive country club and
a genteel island plantation . . . where privacy
and peace prevail, crowds are unheard of and
the hassles of civilization are left outside the
front gate.” Today, double-occupancy rooms
range up to $615 per night at Caneel Bay.

When urging Justice Stevens to become a
selection-committee member in 1990, Devitt
wrote: “I feel sure you will enjoy it. In the
past we have met for several days in late
January or early February. We have met in
Palm Springs, the Virgin Islands, Palm Beach
{and} Naples, Florida and this month we met-
in Bel Air, California. It makes a nice break
and the responsibilities are not too bur-
densome.”

Often, Opperman wrote to the justices direct-
ly to remind them that Devitt committee

members traveled first-class.
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Courting the courts

Judges throughout the country have come to
view West as an unofficial arm of the courts
as it prints some 60 million books and pam-
phlets each year. The company is highly
respected not only for the volume of its
presses but also for the quality of its work as
it prints the laws and selects and edits the
court opinions that lawyers and judges rely
upon to argue and decide cases.

-West and its major competitors have funded
Judicial branch activities through the years.
But West stands apart in its generosity. The
Eagan-based company has bestowed $5,000
annual awards on law librarians and spon-
sored ail-expense-paid conferences in San
Francisco and New Orleans for court infor-

mation officers. Like its major competitors,.

West has underwritten legal seminars that are
attended by judges.

Sometimes West's gifts have been individual
acts of kindness: The company provided lim-
ousine service and an escort for a judge from
South Carolina who needed to travel from
the Twin Cities to the Mayo Clinic in Roch-
ester, Minn. Sometimes the gifts have been
parties, sr-h as the recptiane Weet has <pon-
sorea 10i several ycars at the judicial conter-
ences in the U.S. Eighth Circuit Court of
Appeals, which includes Minnesota and six
other states.

"There is art work the company has commis-

sioned, such as bronze busts honoring retired
Chief Justice Warren Burger. There is the
gratis printing of histories of the courts in
Minnesota and South Dakota.

Add to that small gifts the company provides
to judges. Many of them, such as personal-
ized law books and calendars, aren’t consid-
ered a problem by ethicists contacted by the
Star Tnbune.

The Devitt award was established while West
was under the command of Dwight Opper-
man. Now West’s chief executive officer and
board chairman, he declined to be inter-
viewed by the Star Tribune.

In 1993, his son Vance, a prominent Minne-.
apolis attorney, replaced him as president.

Vance Opperman agreed to a one-hour inter-
view in N_ovember, but declined recent re-
quests for interviews.

The company tries “to be responsive to
Judges” in the same way its competitors are,
he said in November, “Let me put it this way
for you: I'm a trial lawyer. I spent 25 years
trying cases, generally in federal court. I'm
the last person in the world, maybe by train-
ing or even by genetics, to antagonize a judge
... My dad’s a lawyer. Most of our people
here are lawyers. We'd be the last people in
the world that would not want to have good,
respectful relationships with the courts.”

Indeed, ethics experts said it is the judges
-themselves who are responsible for monitor-
,ing the propriety of accepting gifts from a
legal publisher or other donor,

West’s spokeswoman said the company’s ac-
tivities are intended “to educate people about
our company and our products and about
legal issues,.to promote the legal profession,
and to honor excellence.”

Its behavior is no different from that of its
rivals in the competitive worid of legal pub-
lishing, she said. “ ... you should be very
clear on the point that our competitors do the
same things that you ascribe to us.”

West’s competitors have funded activities for
law librarians who are government employ-
ees. And they have underwritten events for
professional groups, such as bar associations,
that are attended by judges. But West’s larg-
est competitors, LEXIS-NEXIS and Thom-
son Publishing, say they do not provide any
direct benefits to judges.

LEXIS-NEXIS endows an award that judges
are eligible to receive but keeps the selection
process at arms length by giving administra-
tive responsibilities to a nonprofit profession-
al organization, the American Inns of Court
Foundation. .

inthe dark

Since the Devitt award was established in
1982, many of West’s battles, business and
otherwise, have ended up in court. Since
1985, two individuals, a city, a state and a
company have asked the Supreme Court to
review decisions lower courts had made in
West’s favor. All those requests were denied,
leaving West the winner.

The decisions may have been in keeping with
the merits of each case. Still, the selection-

- committee trips “disturb our sense of confi-

dence in the result,” said Gillers, the ethics
expert. :

West's opponents chose stronger words.
“That just breaks my heart. That's awful,”
said Donna Nelson, a former Texas assistant
attorney general who asked federal courts all”
the way up to the Supreme Court to rule that’
the state of Texas — not West — owned
rights to the arrangement of the state’s laws.
Texas lost.

One judge on the three-member appeals pan-
el that ruled against Texas was John Minor
Wisdom, who accepted the $15,000 award
after hearing Nelson’s arguments and before
the panel issued its ruling. Asked about that,"
Judge Wisdom said that “any judge worth his
salt wouldn’t be influenced by the fact that it
was West Publishing Co.”

After losing at the appeliate level, the state
appealed to the U.S. Supreme Court. There,
three justices who received Texas’® petition
had taken trips at West’s expense.

The Texas case was one of several copyright
suits West fought in federal courts after
judges and justices took trips and other bene-
fits from the company.

The electronic market

West’s most significant victory was a land-
mark copyright case against Ohio-based
Mead Data Central Inc.

West had long been the leading publisher of
the bound books that had been the stock of
the industry for more than a century. But
Mead surged forward in 1973 by launching
LEXIS, a computerized legal research system.
West followed with WESTLAW. By the mid-
1980s, the electronic market for which they
competed was estimated at $200 million and
rising rapidly.

The court battle started in 1985 after Mead
announced that LEXIS would include num--
bers linking information on the computer

| screen with pages in law books published by
\West.” The numbers are important because
legal researchers are required to support their
writings by citing cases and West’s books are:
frequently cited.

West filed its lawsuit against Mead in Minne-
sota and it was assigned to the newest mem-
ber of the bench, Judge James Rosenbaum.
Because of their ties to West and its execu-
tives, Rosenbaum said, *“each judge who had’
been on the court for some time recalls that
they would have [disqualified]) themselves™:
from hearing the case. :

Eventually, the companies negotiated a secret
settlement in Rosenbaum’s chambers. Mead
reportedly agreed to pay West a fee for using
the page-numbering system over which West
claimed to hold a copyright. Since then, no
other company has successfully®thallenged
West's copyright claim.

After the agreement, Rosenbaum retained-

jurisdiction over settlement of the Mead case.’

Meanwhile, another dispute between West:

and one of its competitors, Bancroft-Whitney-

Co., was transferred from Texas to Minneso-
. ta and assigned to Rosenbaum. -

In 1991, with both cases under his jurisdic-

tion, Rosenbaum accepted West's offer of

VIP tickets to the U.S. Open golf tournament

in Chaska that also were good for meals in

West’s hospitality tent, transportation and-
- related golfing activities.

“The golf tickets aren’t likely to be seen as
influential, but when a judge is actually sit-
ung on a case he needs to be scrupulous
about not accepting gifis that would be per-
missible at other times,” Gillers said.

Judges can accept ordinary social hospitality,
said Leslie Abramson, a law professor at the
University of Louisville. But *“to me, the golf
tickets are not ordinary social hospitality,” he
said. In accepting the tickets, Rosenbaunr
“may well be giving an objective observer
some reason to question his impartiality.”

Rosenbaum said the parties in the lawsuit
had advised him before he took the tickets
that the Bancroft-Whitney case was likely 1o
be settled. (It was, a month after the tourna-
ment.) And he pointed out that he had listed
the tickets on his disclosure report for that
year. “I took my mother-in-law to this event.
I hate golf,” Rosenbaum said.
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Behind closed doors
What congerns ethicists more is the behavior:
of the Supreme Court in the case of Mead
and four other litigants who sought review of
cases they had lost to West.

At a critical juncture of the Mead lawsuit;-
Rosenbaum issued a preliminary ruling.fa-:
voring West. Mead failed to get the ruling
reversed at the Eighth Circuit Court of Ap-
peals and then petitioned the Supreme Court.

On Jan. 23, 1987, the justices considered the-
Mead petition at their weekly closed-door:
conference. There are no public records of
these meetings. And the court accepts fewer
than 200 of the 5,000 petitions it receives:
each year. But at least one justice thought the
Mead case warranted a hearing and it was
placed on the “discuss list” for the confer-
ence, according to papers of the late Justice:
Thurgood Marshall.

While actively considered, it did not draw the

four votes needed to bring the case before the:

full court. On Jan. 27, the court announced
- that the Mead petition was rejected.

One week after the decision was announced,.
Justice White was off to a Devitt selection-
committee meeting with Devitt, Dwight Op-
perman and other West executives and their
wives at a resort in California. And Justice
Brennan was making plans to travel with his
wife. to Hawaii courtesy of West the week.
after that. A few years before, Justice Powell
had been to Caneel Bay with his wife courte-
sy of West.

“This strikes me as excessive for judges or
any other public official,” said Jeffrey Sha-
man, an expert in judicial ethics at DePaul
University. “But I trust that the judges would
disqualify themselves if West was litigating ire
front of them.”



A case study
Traveling on West’s tab
—deciding its legal fate

West Publishing Co. is a $600 million enterprise that has dominated
parts of the legal publishing industry for decades. With matters
before them that could affect West's bottom line, numerous federal
judges — including seven U.S. Supreme Court justices — have
accepted the Minnesota-based firm's largesse, including lavish trips
to exclusive resorts and cash awards. Here's a look at West's deal-
ings with one justice:

tom Los Ange afrpoce
close:t .0 the botel (abowt ont hcl( hout).

The only neqative sbout Sawail is that wve would be ’

avey fox:a balf-a-dozea days. With advance notice, 1 could vis Powell, who" served on the _
fic-this into cur 1986 Pebroary break -rnhubl‘ cb',ﬂnt ;
veek of it. “Em-sltermative thmt X
SRR RS RTRNE TR SNAT Tk
va + superior Cactilities, teares . h . L f
o things to do and places to see - particmlarly for our la= . ““of the Edward J. Devitt Distinguished
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fize sponsored by West. At Powell's
ggestion, West held the meeting at
" Canes! Bay, an exclusive resort in the
Virgin Islands, and picked up the tab
for the justice and his wife, Jo.

1 have conveyed vmg qood wis®~e
iyt . e

A suggestion
Soon after the Caneel Bay tnp, Powell
recommended where the committee
should meet next. In an QOctober 1984
letter to Devitt (excerpted above) Powell
suggested a hotel in Palm Beach, Fla.

The second trip

In January 1986 Powell and his wife
headed to Paim Beach; West paid
their travel and lodging expenses.- .
After the trip, Powell wrote West's
chief executive, Dwight Opperman:
“It was obvious that Jo and |
enjoyed the gathering.”

The cases" :
Ouring this period Powell panicipat-
ed in three decisions involving West.
In each instance, the justices, meet-
ing behind closed doors, declined to
review lower-court rulings that
favored the company.

Star Tribune Graphic / Gregory A. Branson




‘West Publishin

: P States,,;‘:” s
 Ofigins: Started in the 1870s in St. Paul by

A profile of

Headquarters: Eagan; with editorial offices
and training centers around the United States.

Ownership: Privately held.

Employees: About 4,500 in the Twin Cities
area and 1,500 elsewhere in the United

brothers John and Horatio West, who pub-

lished a weekly newspaper of court opinions. & ? : ¥
Business: West says it prints nearly 60 million Dwught ' Vance
books and pamphlets yearly, as well as CD- Opperman Opperman 5
ROM electronic legal libraries. Its WESTLAW Chairman and chief President

service is one of the nation’s leading sources executive

for computer legal research.

The West Publishing building in Eagan.
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Supreme

Court

Members accepted gifts and perks while acting
on appeals worth millions to Minnesota firm

words, chiseled above the huge

bronze doors of the Supreme
Court, promise that its justices will be im-
partial.

oy 4 Equal Justice Under Law.” These

'Yet some parties who asked the court to
review their claims against West Publishing
Co. now wonder if they received equal treat-
ment. The reason: Since 1983, West has
treated seven Supreme Court justices to lux-
urious trips at posh resorts or hotels.

None of them saw the trips as reason to dis-
Jualify themselves from considering whether

00

to hear five cases involving their host. In
each of the five instances, the justices
declined to review a lower court’s decision,
leaving intact a decision in favor of West.

The odds already were against West’s oppo-
nents, because the high court each year
agrees to hear fewer than 200 of the 5,000 or
so requests for review.

Two of the West cases involved key copy-
right issues. And two cases were placed on
lists indicating they were actively discussed
at the justices’ weekly conference.

WHO OWNS
THE LAW?

By Sharon 5
Schmickle a5

and Tom g
Hamburger 5 :

Washington Bureau By )

Correspondents ‘ ?

West Publishing
and the courts -

All justices refused interviews, but two —
Antonin Scalia and Lewis Powell, who’s now
retired — said in written responses that they
saw nothing wrong with accepting expense-
paid trips to attend meetings for what they
regard as a worthy purpose. “That company
[West] has been of great importance to the
legal profession and to legal scholars,” Pow-
ell wrote in response to the ‘Star Tribune’s
inquiry.

Here’s a'review of the justices’ trips and the
West-related cases the Supreme Court con-
sidered:



1983

Byron White set the pattern for
other justices. He accepted an
nvitation to serve on a commit-
tee to select the winner of the
Edward J. Devitt Distinguished
Service to Justice Award, a prize
sponsored by West Publishing
Co. The other committee mem-
bers were Devitt and Judge Ger-
ald Tjoflat of the 11th Circuit
Court of Appeals. Each commit-
tee member was to serve for two
years.

The committee could have
reviewed candidates in St. Paul,
where Devitt lived, or on the
East Coast, where White and
Tjoflat worked.. Instead, they
conducted their February meet-
ing at Marriott’s Rancho Las Pal-
mas in Palm Springs, Calif. It’s
‘an appealing place — a four-star
resort with tennis courts and 27
holes of golf — and West picked
up the tab. The trip gave White.
a former All-America halfback, a
chance to have a reunion with
his old football coach, Johnny
(Blood) McNally, who lived near-
by. Spouses were invited.

West’s CEO, Dwight Opperman,
also attended the retreat,
although he did not sit in on
selection-committee meetings.

1984

The group considered going to
Florida for its second meeting.
But after consulting White,
Devitt wrote to Opperman: “He
said his wife was not too
enthused about Florida. We dis-
cussed San Diego, but 1 pointed
out to him that that place is not a
warm spot in January or Febru-
ary.’i

California was selected. “Dwight
Opperman has made a reserva-
tion for the 1984 meeting at
Marriott’s Las Palmas Hotel in
Palm Springs (same as last
year),” Devitt wrote to White. In

B )

the same letter, he said. “Dwight
wants to have Johnny Blood
McNally and his wife join us for
recreation as before.”

McNally, a graduate of St. John’s
in Collegeville, Minn., coached
White when he played for the
Pittsburgh Steelers. Devitt wrote
McNally, inviting him and his
wife to join the group for *‘social
affairs.”

A couple of weeks after the trip,
paid for by West, White wrote to
Devitt: “As usual, it was a plea-
sure to be with you even if your
golf was intolerably good.”

Another Supreme Court justice
also benefited that year. - Chief
Justice Warren Burger was cho-
sen to receive a special award
from the Devitt committee. He
donated his $10,000 prize to an
organization that promotes in-
terest in the law.

Lewis Powell succeeded White
on the Devitt panel. ““Caneel Bay
is a place my wife Jo and 1
always have hoped to visit,”
Powell wrote in a 1984 letter to
Devitt.

Opperman began scheduling a
fall meeting at the exclusive
resort on St. John in the Virgin
Islands.

Within weeks of the suggestion,
Opperman wrote to the justice,
saying the meeting would take
place at Caneel Bay. He
promised to send resort
brochures and invited the Pow-
ells to stay overnight in Miami
the day before the committee
was to meet. The letter reminded
Powell: “The Devitt Committee
travels first class, of - course.”
And it said, “I will send you a
check for the air fares right away
and will reimburse you for inci-
dental expenses as you advise
me.”

After the trip, Powell wrote to
Devitt, sending a l&opy to Opper-
man, suggesting the next meeting
be held at the Breakers Hotel in
Palm Beach, Fla. He said it is
“on the water, superior facilities,
and affording many interesting
things to do and places to see —
particularly for our ladies.”

1985

Back in Washington, Powell and
White received a list of cases that
included the name “West Pub-
lishing Co.” during their closed-
door conference meetings at the
Supreme Court.

Patrick Beary, who ran a one-
man law office in Queens, N.Y.,
had decided to press a libel com-
plaint against West to the
nation’s highest court. Beary
wrote his own briefs for the case
that had been thrown out by
judges in lower courts. A federal
appeals panel ruled that West
had accurately published a court
decision involving Beary and
that such activity was protected
by law. Beary claimed his libel
case- raised constitutional ques-
tions requiring the high court’s
review,

Beary’s petition was placed on
the list of requests the justices
decided to discuss. suggesting
that at least one justice wanted to
consider it. However, it was
rejected for reasons that aren’t
known because the court’s con-
ferences are secret.

At the time, Beary understood
the rejection. Now that he knows
about the trips, he’s not so sure.
“The justices who went on these
trips may have swayed their fel-
lows on the court not to hear the
case, you know. I am entitled to
my day in court and I didn't get
it,” he said. ]

1986

Three months after the court
rejected Beary’s petition, it was
time for Powell and his wife to
head to the next Devitt commit-
tee meeting, at the Breakers
Hotel in Palm Beach, a hotel
where double-occupancy rooms
currently go for $290 to $455.
They joined the Devitts, Ninth
Circuit Judge James Browning
and two West eéxecutives and
their wives.

After the January meeting, Pow-
ell wrote Opperman: “It was
obvious that Jo and I enjoyed the
gathering last week of the Devitt
Award Committee group.” He
went on to praise the work of the
committee, then added, “I was
most favorably impressed by
[West vice president] Gerry
Cafesjian.”” In June, Powell
wrote Devitt telling how much
he enjoyed photos taken by
Cafesjian and mailed to him
after the trip. “We had several
chuckles” and the pictures
brought back the warmest memo-
ries,” the justice wrote.

Less than three weeks later,
West’s name again surfaced
before the court.

West had resisted paying more
than $160,000 in back taxes,
interest and penalties that the

* . city of Phoenix was trying to col-

lect, It was a “business-ptivilege”
;a){{that the city routinely
imposed on business'.activity

-

conducted within its limits. A

. West employee assigned to repre-

sent the company in Arizona™
worked out of his Phoenix homé,
seeking orders and answering
questions about West's products.
West argued that most of its
business in Arizona was conduct-
ed by direct mail and that it did
not actually operate an office in
the city.

An Arizona appeals court agreed
with West!and the Supreme
Court declined to hear the case.
Only Justice Sandra Day O’Con-
nor, an Arizona native. removed
herself from the vote on the
city’s petition.

»

A few weeks later, Powell and
White received an unexpected
invitation from West. Although
their two-year terms on the
Devitt committee had expired,
Opperman invited the justices to
attend a special “advisory com-
mittee meeting.” ’

Through an exchange of letters,
they decided to meet in January
at the Ritz-Carlton in Laguna
Niguel, Calif. The resort, which
sits on a 200-foot bluff overlook-
ing the Pacific Ocean, has an 18-
hole golf course.

A handwritten note by Devitt
indicates that during the Satur-
day-through-Tuesday gathering,
only Monday morning was
devoted to committee meetings.
The rest of the schedule listed
“free” time, golf and dining.

1987

In Jan. 23, only days before
Powell and White departed for
the California resort. the court
met to consider another request
that it hear a casc against West.
It is a case that has meant morc
to West than any other in recent
history. .



The dispute involved Mead Data
Central Inc., an Ohio company
that had jumped into electronic
publishing and threatened West's
standing as a leading legal pub-
lisher. The court opinions in
Mead's computerized databases
referred to page numbers in
West’s law books. West had gone
to court claiming copyright
infringement and a federal judge
in Minnesota had ordered Mead

" to stop using the numbers until
the lawsuit was settled. Though
* preliminary, the order signaled
that West's chances of winning
the dispute were good.

After losing an appecal in the
Eighth Circuit. Mcad tumed to
the high court. For West and
Mead, millions of dollars were
riding on the decision. But the
" potential impact reached further.
If the court decided to hear the
case, it also could lay the ground-
work for other publishers whc
were rushing into electronics.

Neither White nor Powell
disqualified himself from partici-
pating in the decision, though
Powell apparently thought about
it. The papers of the late Justice
Thurgood Marshall, on file at the
Library of Congress, show that
Powell apparently considered
disqualifying himself, teiling the
clerk of the court in a letter:
“Following discussion of this
case at Conference today, I con-
cluded it was unnecessary for me
to remain ‘out’. Therefore please
Jisregard my letter to you of Jan-
vary 22.”

On Jan. 27, the court refused to
hear Mead’s appeal and ultimate-
ly the companies negotiated a
secret settlement, reportedly
requiring Mead to pay fees to
West.

~
O

One week after that decision,
Powell and White joined Opper-
man, another West executive and
former committee members for
the “‘advisory™ session at the Cal-
ifornia resort. And as they
departed, Justice William Bren-
nan, who had also participated ir
discussions of Mead vs. West,
prepared for his own trip at West
expense.

William Brennan and his wife,
Mary, flew to Hawaii for the next
Devitt committee gathering.

. They were greeted on Feb. 7,

1987, by the Oppermans, Devitt
and Fifth Circuit Judge Charles
Clark at the Kahala Hilton in
Honolulu.

Brennan’s first encounter with

the Devitt panel had come in.

early 1986, in the form of a letter
o{ invitation from Devitt.

“We would very much like to
‘have you serve on the commit-
tee,” Devitt had written. “I feel
sure you will enjoy it. In the past
we have met for several days at
the time of the Supreme Court
mid-winter break in late January
or early February. We have met
in Palm Springs on two occasions
{and] in the Virgin Islands ... It
makes for a nice break from the
routine, and the responsibilities
are not too burdensome ... The
ten of us make for a small conge-
nial group. The arrangements are
made and cared for by Mr.
-Opperman.”

" After Brennan's trip to the Kaha-

1a Hilton, Powell wrote to Devitt:
*Bill Brennan returned from
vour recent meeting with great
enthusiasm and approval of the
work of the committee. His
delightful wife Mary was equally
enthusiastic.” And Mary Bren-
»nan wrote Devitt on Supreme
Court notepaper saying: *‘Bill
and I wanted you to know how
' very much we enjoyed being with
you in Hawaii. We had a great
time, didn'’t we.”

' That summer, the Brennans and
Oppermans had dinner together
{in Rochester, Minn., while the
i justice wag getting a checkup at
the May8 Clinic. While in
Rochester, they discussed plans

! for the next Devitt panel meet-
ing. Brennan wrote Devitt shortly

{ afterward: “February 6-9 is open

- for Mary and me and we can’t
wait,”

1988

The Brennans traveled to Naples,
Fla., in February for the next
Devitt committee meeting, stay-
1ing at the Ritz-Carlton.

grennan apparently was asked to
cecruit Chief Justice William
Rehnquist to serve on the panel
the following year. But Rehnquist
Jeclined, Brennan reported, call-
‘ng it “‘wonderful duty but in his
-oecial relationship with the
~.dges of the district courts and
-he court of appeals he thinks his

" service might be regarded as

inappropriate.”” Brennan
concluded his letter to Opperman
saying: “Have you anyone else in
mind?”

Sandra Day O’Connor was invit-
ed to join the Devitt committee
after three of the five recent
West-related petitions came
before the court.

She accepted the invitation in a
letter to Devitt saying: “My col-
leagues have reported that it is a
most pleasant task carried out in

. a delightful setting.” She declined

Devitt’s invitation to suggest a’

Justice Sandra Day
Q’'Connor and her
husband traveled in
1990 to the Bel Air
Hotel near Beverly
Hills, Calif., a
famous celebrity
resort, for her sec-
ond West-financed
rip.

meeting place.

California was chosen and
Opperman wrote to O’Connor
saying he would enclose “a
brochure about the hotel which is
one of the nation’s finest.” He
reminded her that “the Devitt
Committee travels first class™
and that he would meet the jus-
tice and her husband, John, when

. they disembarked from their



flight to the West Coast.

- 1989

The Ritz-Carlton hotel in Ran-
cho Mirage offers luxurious
accommodations near some of
the country’s finest golf courses
and the Devitt committee met
there from Jan, 28-31. Devitt had
set up advance golf reservations
— with {0 a.m. tee times — for
himself and the O'Connors, Sun-
day at the Mission Hills Resort
‘and Monday at the Desert Island
Country Club.

At the Ritz-Cariton, Devitt
received a handwritten note from
a member of West’s team outlin-
ing the plans: The group would
meet at the Club Lounge each
evening at 5:30. At about 6, a
limo would take them to dinner.
The business meetings were list-
ed as “Time to be determined.”
On Sunday and Monday morn-
ings, O’Connor and Devitt were
scheduled to depart for the golf
course at 9:30.

After the California meeting,
O'Connor wrote to Devitt on
Feb. 14: “The Devitt Awards
Committee meeting was such a
pleasant experience. [ truly
enjoyed the break from my rou-
tine and the chance to join you
on the links.”

Before long, it was‘time to start
planning the next meeting, to be
held at the Bel Air Hotel in Los
Angeles, described in a promo-
tional brochure as “DISCREET.
UNHURRIED. PRICELESS.™

“ re-read the brochure about the
fancy hotel,” Devitt wrote to
O'Connor in December. “I'm
sure we will have a good time
there. Dwight Opperman and 1
talked about it at lunch yester-
day.”

About the time he wrote the let-
ter, Donna Nelson, an assistant
state attorney general in Austin,
Texas, was writing the next peti-
tion the high court would receive
asking it to hear a case against
West.

For decades, West had published
the statutes of Texas and some
two dozen other states under an
arrangement that was welcomed
by state officials. But the harmo-
nious relationship ended in 1985,
when West tried to use copyright
claims to block a competitor.
Texas Attorney General Jim
Mattox set out to challenge
West’s copyright claimis in court.

Nelson was assigned to write the

briefs arguing that access to the
law belonged to the people of
Texas, not to a private company.

West didn’t claim it owned the
words in the law. But it claimed
rights to the arrangement, num-
bers and titles of the various sec-
tions in the law. Without those
elements, the law would be inac-
cessible, Texas argued.

Federal judges at the Fifth Cir-
cuit Court of Appeals agreed with
a Texas judge who had granted
West's request that the case be
dismissed. When Nelson argued
the case, one of the appeals court
judges asked her, “Did West do
something to make you mad?”’
Texas wasn’t planning to publish
the laws commercially and didn’t
have an ‘*‘actual controversy”
wilthd West, the appeals judges
ruled.

What was never disclosed to Nel-
son was that one of the three
appeals court judges, John Minor
Wisdom, had been a co-winner of
the Devitt award four months
before the panel issued its ruling
against Texas. West had present-
ed him with $15,000 at a ceremo-
ny in New Orleans.

Nelson wasn’t surprised when the
Supreme Court rejected her peti-

tion for an appeal. But five years .

later — after learning from the
Star Tribune that a circuit judge
had accepted the cash award and
justices had accepted expensive
trips from the state’s opponent
— Nelson said: “That just breaks
my heart. That’s awful.”

1990

Five days after the court rejected
the Texas petition (apparently
without disqualification by any
member), O’Connor flew to Los
Angeles to meet Opperman,
Devitt and the others at the Bel
Air Hotel.

. After the trip, Devitt wrote to

O’Connor: “We were all very
happy to have John [her hus-
band] with us at Bel-Air. He is a
wonderful Irishman.” '

Later, O’Connor wrote to Devitt
telling him “it was a great treat”
to serve on the award committee
and sent him photographs of the
visit to California.

When she filed the financial
disclosure forms judges are
required to complete each year,
she didn’t report the West-paid
trip. When the Star Tribune
inquired about the form, she said
through a court spokeswoman
that it was an oversight and that
it will be corrected.

John Paul Stevens got his invita-
tion to serve on the Devitt com-
mittee in February. “I feel sure
you will enjoy it,” Devitt wrote
to Stevens. Stevens responded by
telephone, according to Devitt’s
handwritten notes, saying he
wanted to meet in Florida.

That spring, Opperman wrote
Stevens asking whether the jus-
tice- and his wife, Maryan, pre-
ferred golf or tennis. Stevens
wrote back: ‘It was most
thoughtful of you to accommo-
date us. In response to your
inquiry, we are both interested in
tennis and golf.”

1991

Stevens, his wife.and other
committee members met with the
West executives in January at the
Ritz-Carlton in Naples. Judge
William J. Holloway Jr., who
also attended, said judges were
provided with suite ac-
commodations courtesy of West.
A receipt shows that Devitts’
room charge was $700 a night.

Meanwhile, in Washington, the
court had received a fifth request
to hear a case against West.
Arthur D’Amario, a photograph-
er from Rhode Isiand, had an
altercation with security guards
outside a rock concert at the
Providence Civic Center and was
convicted of simple assault.
When his appeal was denied by
the Rhode Island Supreme Court,

- West received a copy of the opin-

ion as part of the material it rou-
tinely gathers for its books.

D'Amario tried to stop West
from publishing the opinion,
alleging it was libelous and would
infringe on his privacy rights.
Lower courts had ruled that they
could not enjoin West from pub-
lishing an official court decision.
D'Amario petitioned the Su-
preme Court to hear the case.

D’Amario did not know until last
month that justices considering

his case had been entertained by .

West. “I think they have a duty
to notify the petitioner of a con-
flict of interest like this whether
or not they think that the poten-
tial conflict affects their judg-
ment,” he said. “If I had known
this, I might have raised an
ethics complaint at the time."

D'Amario’s petition came before
the court’s conference two
months after Stevens returned
from the Florida trip. The jus-
tices denied the petition on
March 18.

D'Amario’s petition marks “the
cnd of the requests the court has
received since 1982 to hear cases
against West. But the trips com-
tinued.

In May, Devitt wrote Stevens
about plans for the January 1992
meeting of the committee. “We
will probably meet either in some

Caribbean spot or on a boat trip .

out of some Florida port.”

1992

Indeed, they did find a warm
port. Stevens and his wife joined
the committee for a January
meeting in Nassau, the Bahamas,
at Paradise Island Resort & Casi-
no.

Another judge on the committee,
Holloway of the 10th Circuit
Court of Appeals in Oklahoma
City, reported on his disclosure
form that West provided “lodg-
ing, food, entertainment and mis-
ceilaneous courtesies.”

Devitt died March 2. Few
records about the committee
meetings after his death are
available.

1993

Antonin Scalia was the next jus-
tice to make a West-paid trip. .

In January 1993, Scalia and his
wife attended a Devitt committee
meeting in Los Angeles, accord-
ing to his financial disclosure
form. Scalia had written to
Devitt in August 1991 that he
and his wife, Maureen, “look for-
ward to a warm meeting place —
though we will leave the selection
to you.”

Scalia did not list a value for the
trip. However, another judge
attending that session, Seventh
Circuit Court Judge William
Bauer, listed the value of the

S
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three days of West-sponsored’
lodging and travel at $7,700.

1994

The Star Tribune was unable to
determine where the Devitt com-
mittee met to make its decisions
in 1994,

1995

Anthony Kennedy is the newest
justice to join the Devitt commit-
tee. He attended his first meeting
as a panelist in January at the
posh Four Seasons hotel in New
York City.
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Kennedy joined the group after
the court decided against hearing
appeals in the Texas and D'A-
mario cases, and no West cases
h;we come before the court since
then.

Kennedy declined to release his
correspondence concerning the
Devitt committee. But Richard
Amold, chief judge of the Eighth
Circuit, released letters he

received from Opperman The Ritz-Cariton
describing arrangements for the Hotel in Naples, .
meeting: Fia., was the siteo

Justice William 4
“The committee and spouses Brennan’s secon
usually eat dinner as a group. If trip pald bty‘ wDes\tdct:tn
there is some restaurant you beha!f of t emee
especially want to try let me award committee.
know,”” Opperman' wrote to

Arnold in October.

“There will be time for the the-

ater and museums. I would like '
to know your interests so we can ,
accommodate them.” *

The official business of the
committee was taken care of in
two three-hour meetings during
the trip that lasted Jan. 22-25,
Arnold said.

Y
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White receives White recelves  Chief Justice Warren Powell receives

trip to Palm another trip to Burger receives speclal trip to U.S.
Springs, Calif. Palm Springs. $10,000 award. Virgin Islands.
Ctees i 1sea 0 1985

f

Supreme Court rejects
appeal in Patrick Beary's
libel case against West.

O’'Connor receives Stevens Stevens receives
trip to a hotel near receives trip trip to Nassau in the
Beverty Hills, Callt. to Naples, Fla. Bahamas.
T dsse T et T T e
Supreme Court rejects Supreme Court rejects
appeal in Texas’ challenge appeal in photographer’s
ot West copyright claim. libel suit against West.
Powell and White Brennan recelves Brennan O’Connor recelves
recelve trip to trip to Honolulu,  receives trip to trip to Rancho
Laguna Niguel, Calif. Hawall. Naples, Fla. Mirage, Calif.

1989

1987 ! 188

f

Supreme Court rejects appeal
in Mead Data Central case
challenging West's copyright.

Powell recelves
trip to Palm
Beach, Fla.

I

1986

f

Supreme COUﬁ rejects
appeal of Phoenlx tax
case agalnst West.

Scalia

receives trip to
Los Angeles.
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i

1994

. Kennedy

receives trip to
New York Clty.
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‘ TNeo L. WL4t. Paul, Minnesota $5101°
March 16, 1984 Dear Ed:
It's Mary and I who owe you deep
:::;%m P|o|‘)~et':|t§ thanks for a wonderful trip. We'll not
eral Dis' ever forget it. I have just written
JudgeEdward : Marty to thank her for the lovely note
Devitt. . she wrote us. She's a great lady.
A 4 ) Our affectionate best.
- ot o .,_,.t-.ﬁ'ﬁ\o ot
AP AR s ! ’ e

s g N e el e ]

As to where the next meeting of your Committee is A

held, Caneel Bay is a place my wife Jo and I always have Feb. 17,198

hoped to visit. This would have our warm approval. BAs for e bl

dates, if you wish to meet in the fall - a lovely time of To Devitt from

the year - we would be available throughout the period Octo- ! Brennan

ber 13-21. We will have completed the October arguments, . .

but I will not be "up to my neck® on opinion work. If you S I

preferred, we would joln you happily during the week com- LT et N i g e T PSS Jommn

mencing January 27, 1985, We would very much like to have you serve on the committes _-:;”
E A5 " the next two years. I feel sure you will enjoy it. In the past %

e i B ‘ ve have met for several days at the time of the Supreme Court .
o ' mid-winter break in late January or early February. We have met e
| in Palm Springs on two occasions, in the virgin Islands, and in Ph
palm Beach and in Naplas, Florida. 1t makes for a nice break
from the routine, and the responsibilities are not too

pburdensome. In addition to the three committee menbars and their
Nov. 26’ 1986 : wives, the group includes Dwight Opperman and his wife and one of
i his vice presidents (Gerard Cafesjian) and his wife. The ten of
3 To White from ' us make for a congenial group. The arrsngements are made and
D\Mght Opperman, cared for by Mr. Opperman.
&ent%’eg'lqehmo' ; 1 hope you will bs able to serve with us. We will welcome:
estFublishing. you and your husband with wapm hoafl, . . . PRI . )
v i ..' pe ) R) ’ P " N A :
'\N%‘-"‘J-,.‘ . — 41"—»,} T 03 A . ory A
Semmeecd ey March 16, 1988
Everybody on the Devitt Advisory Board has clesred the dstes of January )
to Fobruzry 3 and we are all set for a good meeting at the Ritz-Cariton TOQ Connor from
Hotel In-Laguna Niguel, California. | enclose brochure about the hotel. Devitt.
You will notice that they have a Robert Trent Jones golf course. ludoo
Dwmm for _Sunda d Monday rounds. Check In
time on Saturday Is 3:00 P.M. and check out time on Tuesday is n.
Wo will relmburse you for your first class alrptane tickets, or will advance . .
the fares to you, as soon &8s you let me know. Also, please let me know ™ ﬂp;\: o L TR,
your tlight number so that ! can arrange for a car to moot you and Maric 8t, Pauly~ 36 4-0528 —_ o~

With wter s - - ‘ ek Dear ‘Mr. Opperman:

Many thanks for your recent letter conveying the
good nevs that you have a:rgngnd for the Devitt
Conmittee Meeting to be held in Naples on Januacy 19-
22, Both the time and placed are most convenlent for
Maryan and me and it was most thoughtful of you to
accommodate us. In response to your inquiry, we are
both interested in tennis and golf; if we have to
choose between the two, it would be a particular
treat to play one of the courses in Naples,

We are looking forward to being with you and
will let you know when our precise travel plans have
been made. Thanks again for your courtesy.

Best regards.

May 2, 1990

To Dwight
Opperman from
+ Stevens.



Sl

Star Tribune/Suriday/March 5/1 995

e/

Justice John Justice Antonin  Justice Anthony

Paul Stevens Scalia Kennedy
Term: 1975-present Term: 1986-present Term: 1988-present

Traveled to Florida, the  Traveled to California  Traveled to New York

Bahamas
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Justice Byron Justice Lewis  Justice William-

White Powell Brennan
Term: 1962-93 Term: 1972-87 Term: 1956-90
Traveled to California Traveled to U.S. Virgin Traveled to Hawaii,

three times Islands, Florida, California Florida
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West Publishing
and the courts

Justice Sandra
Day O’Connor
Term: 1981-present
Traveled to California
two times



Devitt Award is prestigious -
and unusual

Close involvement of corporate

sponsor sets it apart

RS e )

& The award was created in 1982 to recognize out-
standing federal judges.

B A three-member panel, usually macie upofa
Supreme Court justice, a U.S. Court of Appeals
judge and a U.S. district judge, selects the

recipient. Judge Devitt chaired the panel until
he died in 1992,

# The winner receives $15,000 and a crystal
obelisk.

jud
- Minn., In 1935, nght out of University of North
b Dakota Law School. Devitt passed the bar exam
k- while serving in that post.

[R Elected to Congress from Ramsey County in
' 1946; lost his seat to Eugene McCarthy in 1948.

=M Became chief U.S. district ]udge from Minnesota
c¢ . in 1957,

Coauthor of the three~volume *Federal Jury

Practice,” published by West, which sets the basic
_ rules of how federal trial courts are to be run.

Presided over many high-profile trials including
= the 1961 racketeering trial of Minneapolis gangster
Isadore (Kid Cann) Biumenfeld, the 1963 fraud
trial of former Minneapolis Mayor Marvin Kline,

and the Reserve Mining Co. environmental trial in , 6
the 1970s. :

@ After sitting on the federal bench for 38 years,
Deviti died in St. Paul in 1992, at age 80.
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It was to be the Nobel Prize for the
fedéral judiciary, an award named
for Edward Devitt, longtime chief
judge of the federal courts in Min-
nesota.

Originally $10,000 and later
$15,000, it was created by West
Publishing Co. 1n 1982. And recipi-
ents chosen over the have
been worthy of honor. They include
judges who have shown courage in
handling civil rights matters and
creativity in improving the admin-
istration of justice.

Several recipients did not accept the
company's ‘check: “I don't like to
take anything of value from any-
body,” said Senior Judge Jack
Weinstein of the Eastern District of
New York, who asked West to do-
nate the money to charity when he

received the award in 1994,

The award complies with all laws
and cthics codes, but the close in-
volvement of its corporate sponsor
makes it unusual among commen-

dations given to judges. And it has .

raised questions with some judicial
ethics experts.

In a letter to the Star Tribune, a
West official defended the award
program. “Our sponsorship of and
involvement in the Devitt Award
have been fully open and public
from the outset,” said spokeswom-
an Ruth Stanoch. “Nominations
can be made by anyone, and the
recipient is selected by an indepen-
dent panel comprised of a U.S. Su-
preme Court Justice, a U.S. Court
of Appeals Judge and a U.S. District
court judge. We do not select the
recipient ... ”

Although West didn't choose the
Devitt winners, the company was
directly involved in every other part
of the selection and award process,
according to Devitt’s papers, which

are on file at the Minnesota Histori- -

cal Society. As a result, the arrange-
ment made West a benefactor to
federal judges, whether they were
winners or selection-committee

members.

West's executives played host to the
committee members at expensive
resorts and hotels, attending to the
entertainment and comfort of the
judges and their spouses. Ethics ex-
perts said West would have been
better advised to donate funds for
the award and separate the compa-
ny from the award and the selection
process. :

Steven Lubet, a law professor at
Northwestern University, suggests
an endowment, such as awards of-
fered by law firms wishing to fgivc:
money to a law school to pay for a
visiting lecturer.

“The donor that pays for it is & law
firm,” he said. “But the law school
runs the program completely and
there is a complete separation from
the firm. Once the money is donat-
ed, it becomes the law school's to
spend.”

West is not alone in providing réc-
ognitidn for the judiciary. The com-
pany provided the Star Tribune
with the names of 21 other award
programs that have honored judges.

But the Devitt award stands out
from the others. The Star Tribune
was able to contact 19 of the organi-
zations responsible for the awards
on West's list and found they are
bar associations, a university or
professional organization. Some of
the awards are privately funded;
however, the funding went through
professional organizations. For ex-
ample, West and one of its competi-
tors, LEXIS-NEXIS, each endow an
award through the American Inns
of Court Foundation. LEXIS offi-
cials said that they have a policy

" forbidding directly providing travel

or lodging to judges.

None of the other award programs
had a budget thatexceeded $5,000 a
year, including pnzes and adminis-
trative costs. And typically the com-
mittee that selected the winners
conferred by telephone, piggy-

backed its meetings onto a bar asso-
ciation conference or arranged for a
low-budget get-together.

“They meet in our living room
here,” said Bonnie Sashin of the
Boston  Bar Association, which
sponsors the Haskell Cohn Distin-
guished Judicial Service Award.
“We buy them each a muffin worth
maybe a dollar each and maybe we
will give them coffee.”

By contrast, one judge reported that
his transportation, food and lodging
for a Devitt selection-committee
meeting cost $7,700.

Until his death in 1992, Devitt in-
vited the other members who were
1o serve with him on the selection
committees.

It was possible for Devitt to recruit
the nation’s most prestigious
judges. Afier nearly 30 years on the
federal bench, he had friends on the
Supreme Court and throughout the
federal judiciary. He was chief judge
of the Minnesota District from 1957
to 1981 and he continued to hear
%58%5. as a senior judge through the

Devitt was the perfect catalyst for
the sociable quality that was to
characterize the commitice meet-
ings. Gregarious and courily, he en-
joyed playing golf and traveling.
News clippings and his own corre-
spondence show that he was a fa-
vorite among many other judges.

The correspondence shows that
Devitt and Dwight Opperman, now
CEO and chairman of the board at
West, were close friends. They often
traveled together, sometimes visit-
ing the nation's highest offices.

On March 13, 1984, Devitt wrote to
William Wébster, then director of
the FBI: “Just a note to thank you
for your warm hospitality last week.
You received Dwight Opperman
and myself with your usual gener-
ous courtesy.”

Devitt’s papers show three occa-
sions when he alerted Opperman
regarding West comnetitors. In
1988, for exdmple, a court official
i 2 memo telling court li-
brarians that government contracts
required them to do more of their
computer-assisted legal research on
a system that competes with West.
Devitt’s correspondence indicates
that he sent a copy to Opperman.

Each year, West put out the call for
nominations for the award that was
named afier Devitt and the nation's
most esteemed judges and legal
scholars submitied nominations.

Nominations were 10 be sent to a
West post office box. But at least
one mominator that for-
mality and went directly to Opper-
man. Devitt's papers include a copy
of a letter then-Chief Justice War-
ren Burger sent to Opperman in
1984 10 submit a nomination,

And, on at least one occasion, Op-
was consulted on naming
the ‘sdecuf ion eommigeee and on the
pool of nominees. Devitt's pa
also include & June 22, 1989, m
letter to Opperman saying, in part:
“As we figured out in our conversa-
tion, the Sixth and Tenth Circuits
are the only ones which have not
had a recipient or a panel member.
... Afier we figure out the dext
appointee from th¢ Supreme Count
think we agreed that John Paul
tevens would logically be the next
one), we might settle on a namx
from the 'five circuit judges listec
above.” '

Devitt' usually corresponded wid
the selection-commitice member
10 set up mectings to consider 't
nominations, indicating that Oppe:
man was handling the details an
expenscs.

But Opperman often stepped ini
the chain of correspondence, wri
ing the panelists to remind the
West expected them to fly first cla
or to invite them for extra acti
ities.
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Texas ruling favored West
after judge received prize

Was case’s integrity compromised? Views differ

When Donna Neélson went to federal
appeals court to argue the state of Tex-
as’ case against West Publishing Co., a
judge asked: “Why have you got a bee
in your bonnet on this case? ... Did
West do something to make you mad?”

West claimed it had a copyright over
the arrangements of the state’s laws and
Nelson, an assistant attorney general,
opposed the Minnesota company in
court.

Another of the three judges on the Fifth
Circuit panel was John Minor Wisdom.
The hearing was held Dec. 6, 1988. The
following May, Wisdom received a
$15,000 prize from West, the Edward J.
Devitt Distinguished Service to Justice
Award. He was presented the award at
in a ceremony in New Orleans attended
by West’s then-president, Dwight Op-
perman.

“I appreciate deeply the honor con-
ferred upon me,” Wisdom said at the
ceremony. “1 thank the Devitt commit-
tee . . . and, of course, Mr. Opperman of
West Publishing Company.”

‘As | think about it now, |
think there might have
been some question, but
nobody would seriously
think that was being
used to gain favor for
West.”

—Judge John
' Minor Wisdom
' speaking about a
) $15,000 award he
received from West
Publishing.
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Legal publishers
are battling over
ashare of the
Judiciary’s $2.7
billion annual
budget and over
policies that may
determine the
future of the
industry. Some
government
employees mak-
ing decisions on
those issues
recelved benefits
from major con-
tenders in the
battles.

v

There's arising
chorus of critics
charging that
Waest Publishing
enjoys ade facto
monopoly on fed-
eral case law that
keeps costs for
legal information
high and com-
petitors out ot the
market. It's come
down to a debate
over who owns
the law, and West
outlines its per-
spective on this
and otherissues.

v

Ethics experts
and others make
suggestions to
address a gen-
eral lack of
scrunity, clear
standards and
oversight of the
judiciary.

Four months later, in September 1989,
the Fifth Circuit judges — including
Wisdom — issued a ruling in the Texas
case in West’s favor.

Texas appealed to the U.S. Supreme
Court. But there was something that
Nelson and the state’s other lawyers
didn’t know: Three of the justices —
Byron White, William Brennan and
Sandra Day O’Connor — had taken
lavish trips at West’s expense to meet-
ings in California, Hawaii and Florida.

The high court declined to hear the
case, leaving West the y/inner.

West may have won in any event. And
company executives didn’t select Wis-
dom. They solicited nominations for
tlie award, then accompanied a commit-
tee of judges to a retreat in Rancho
Mirage, Calif. — paid for by West —
where the judges chose Wisdom and
one other judge who won the Devitt
award that year. Wisdom said he used
:Ihe money to buy a painting for his
ome.

There is little argument that Wisdom is
worthy of the highest honors. One of
the nation’s most esteemed judges, his
opinions on civil rights cases have been
the guideposts for desegregating schools,
public facilities and the workplace.

Wisdom said this month of the award:
“As 1 think about it now, I think there
might have been some gquestion, but
nobody would seriously think that was
being used to gain favor for West. Nor
did 1t make a difference ... Any judge
worth his salt wouldn’t be influenced by

the fact that it was West Publishing
Company.”

Wisdom added that *“there wasn’t any
thought in the mind of anybody” that
he should disqualify himself from the
Texas vs. West case.

Judge Will Garwood of Austin, Texas,
who wrote the circuit court opinion,
said it is “silly” to think Wisdom might
have been influenced by the award, that
“it does not raise a shadow of a
question.”

But Jeffrey Shaman, an expert on judi-
cial ethics at DePaul University in Chi-
cago, said “at a minimum, the judge
should have disclosed this [receipt of
$15,000] and given parties in the case
an opportunity to make a motion for
his disqualification.”

And for Nelson, a special trust was
violated. *“It’s incredible,” she 'said
upon hearing of the award and trips
from the Star Tribune. “It’s very disap-
pointing.”

The integrity of the courts is compro-
mised when judges have accepted bene-

. fits from one party in a case or a peti-

tion they are considering, she said. “It
sets up a conflict, clearly a conflict,” she
said.

Asked whether giving benefits to judges
might make West’s opponents in court
feel uneasy, the company’s spokeswom-
an issued a written response: “Appar-
ently, in the Star Tribune’s odd view,
litigants are to act in ways that take intu
account the ‘feelings’ of their oppo-

nents. This strikes us as a completely
unrealistic standard. We question
whether the Star Tribune directs its liti-
gation counsel to bear in mind the ‘feel-
ings’ of its opponents, such as unease by
Star Tribune litigation opponents that
the Star Tribune may be a news source
providing a supposedly impartial report
on the litigation. We suspect not.”

Texas contracted with West to print the
state’s laws in 1941, The dispute started
when another publisher, Bancroft-Whit-
ney Co., tried to market an clectronic
version of the laws in 1985 using the
arrangements West had printed. West
claimed copyright and the Texas' attor-
ney general at the time, Jim Mattox,
objected, saying the state should have
control over its own laws.

West didn’t claim it owned the actual
words in the laws. But it said it had
rights to the arrangement, numbers and
titles of the various sections.

The state maintained that the laws are
inaccessible without those elements,
that West in essence controlled the
*gates™ to the law. The concern was that
consumers and taxpayers ultimately
would be hurt if one company was
allowed to hold such control, Nelson
said. “When there is no competition,
prices are artificially high,” she said.

A District Court judge dismissed the
state’s case: without directly addressing'
the issue of access to public law. Texas
wasn’t planning to publish the laws
commercially and therefore didn’t have
an “actual controversy” with West, he
said. The appeals court judges agreed.
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What the ethicists say

I"e Star Tribune asked prc minent ethics experts to review the travel and other benefits that West Pub-
lishing offered to judges ser-ing on the the Devitt Award selection committee over the past 12 years.

'Steven Lubet |
“* Professor of law, Northwestern

Professor of law, University of -
' University

Pennsylvania

“In today’s world thef judges and justices would | “While | don't have any doubt that everyone's
have been better advised not to go to a fancy | motives are completely pure, and the goals are
place unless there was an institutional barrier worthy, there is an inevitable appearance that this
betweén them and West. I can understand how | relationship has gone too far.

the litigants feel about it.

14

“A predictable litigant and significant vendor
"On the other hand, | don't think the judges vio- | should not be directly providing opulent perks to
latad a rule. I'm sure they dcn't think they violated | neutral “decision makers. | would say ordinarily
a rule. But as so happens in the modern world it's | that participation on a committee of this nature
orily experience that tells us there is a better way | would not require recusal of a justice, but in the
to do it or to set it up in a diiferent kind of way.” cases you've described, with the receipt of the
benefit so close in time [to the court decision]
And so extraordinary in its level of luxury, | think

Nearly all of the judicial ethicists contacted by that recusal might be necessary.

the Star Tribune had some kind of relation-
ship with legal publishers. West provides °
marketing assistance to the American Law
Institute, of which Hazard is director. And

““But because this involves the Supreme Court,
i's a real conundrum. Usually a judge can ture

Hazard sits on the advisory board of Little
Brown Co. Gillers moderates an on-line
ethics forum for Lexis Counsel Connect, a
partnership of American Lawyer Media and
LEXIS. He is the author of two law school
texts published by Little Brown & Co. Lubet is
co-author of a book published by a sub-
sidiary of LEXIS-NEXIS and another book
published by the National Institute for Trial
Advocacy. Abramson has had several books
published by West.

an appearance of partiality by declining to par-
ficipate in a case. But it takes four justices to
faccept a cert petition [a request to review a lower

i “sourt ruling]. So when a justice considers cert.
¢ the decision not to sit is identical to a vote against

taking the case. That tells me that Supreme Court
justices, much of whose work consists of de-

| £iding which cases to hear, ought to be especial-

Iy careful about involving themselves with parties
whose interests may come before the court.”

":{ ' ' - ’ “'

" g% Stephen Gillers ) E
%% Professor of law, New York

University

)

REC it e

oot il

“It's a bad idea for a federal judge to accept
expensive travel and entertainment from any cor-
poration or business entity that is likely to be
before that judge’s court. And large companies
are especially likely to have matters at the
Supreme Court. The trips that you have shown
me are what most Americans would call lavish.
They were to high-priced resort areas at the opti-
mum time of the year. They were first class. They
were more than comfortable. | put myself in the
position of an opponent of the sponsor of those
trips. A judge has to say, ‘Suppose a case comes
before me in which my benefactor is a party. Will
its opponent be concerned?’ | think the answer
will often be ‘yes’

“l want to make it clear that | think the idea for the
Devitt committee is laudable. | don't doubt any-
one’s good intentions. It is perfectly legitimate for
a law book publisher to sponsor such an award
— I've nominated someone myself — and to en-
list the aid of judges in selecting the recipients
and to pay their reasonable expenses in fulfilling
that selection obligation.”
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tLeslie Abramson
" Profassor of law, University of
Louisville
“] don’'t see any problem with jusfices being
involved in the selection process for such an

 award if they did it for a few hours in Washington,

D.C., or some place nearby, perhaps at a dinner
meeting.

“But the idea of taking your spouse and going off
to a remote vacation spot where a small percent-

tion process is what creztes the appearance that
this is a gift. As long as the process includes a
stay at a luxurious locale for the selection com-
mittee, the Supreme Court shouldn't be involved
in it.

“*. .. The more judges who have taken these trips,
( arguably, the more serious the appearance prob-
i lems would be, the mbre quantitatively tainted
iwould be the process bf considering a case in
{ which'the donor was a darty

age of your time is going to be taken in the selec- |-

an 19“A .
' WHO.QWNS
“THE LAW?

s

West Publishing

% | andthe courts

Westhasalong .

publishing history
Company has come to enjoy
special standing with courts

The Founding Fathers didn’t say who
should publish the opinions of the
courts they created. England had a tra-
dition of leaving that business to the
private sector. America followed suit.

Court fights over publishers’ rights
started almost as soon as the first com-
prehensive volume of legal opinions
was produced, in Connecticut in 1789.

Flash forward to the 1870s. Minnesota
has been a state for more than a decade.
Here comes John B. West, 20, selling
office supplies, dictionaries, legal forms
and law treatises.

Tke St. Paul lawyers who buy West's
wares complain that it takes too long to
get published court proceedings. So
John and his brother, Horatio, launch a
weekly newspaper containing court
opinions. By 1879, the West brothers
are publishing the output of courts from
lowa, Michigan, Nebraska, Wisconsin
and the Dakota Territory as wcll.'.

By the turn of the century, the company .

formed by the West brothers is publish-
ing regional reports nationwide as well
as Supreme Court decisions. -, :

West does more than simply regurgitate
the output of the courts. It screens court
opinions, seclecting those considered
most important for publication. It edits
them, cleaning up the judges’ grammar
and spelling. -

Most important, West organizes the
material it publishes, setting up num-
bering systems that give cach opinion
the equivalent of an address of a house
on a city street. Hand judges and law-
yers the map and they can easily find
what they need.

The benefits of the relationship flow
both ways. The courts provide the raw
material — opinions — for a profitable
publishing business. The resulting law
books facilitate the work of the courts.

Fast forward fo the 1970s. West is now
run by Dwight Opperman, an lowan
w;xso started working for the company in
1951.

Over the decades, West has come to
enjoy a special standing with lawyers
and judges. The company’s representa-
tives are welcomed by judges and pro-
vide free law books, calendars and ap-
pointment books to them.

Officially, West and a few competitors
are private companies. Practically, they
function almost as an arm of the court.
They find frequent opportunities to as-
sist judges and court officials with legal
seminars, court historical projects and
receptions at conferences.

The American Bar Association issues its
Codes of Judicial Conduct in 1972, sug-
gesting restrictions in the gifis judges
should take. But so accepted is the rela-
tionship with West and the other pub-



West Publishing Co.’s
old headquarters near

the Mississippi River '
in St. Paul. The com-

pany completed mov-

ing its headquarters

acre Eagan sitein ?
1992. T

lishers, that complimentary books sup-
plied by publishers are exempted.

Now, move ahead to the 1980s. Com-
puter bytes and on-line databases have
begun to replace the handsomely bound
volumes that adorn nearly every law
| office. The electronic revolution fosters
new competition in the legal publishing
industry. And West aggressively de-
fends its position, often in the courts.

In a prepared statement to the Star
Tribune, West's spokeswoman Ruth
Stanoch emphasized the competition
\ the company now faces: **American le-
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gal publishing is a highly competitive
business. There are more and bigger
players, and exploding numbers of legal
products and services.”

Can West’s adversaries expect fairness
in the courts given the close relation-
ship that the judges have allowed —
even invited — for more than a cen-
tury?

“For so long it was assumed, with good
reason, that West was — if not part of
the judiciary — at least essential to its
function. And a good citizen thereof,
even if it made a lot of money,” said

uin S YA ey —
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Stephen Gillers, a law professor at New
York ‘l.;élniversity and an expert in judi-
cial ethics. “American law would be
poorer today without West’s contri-
bution.” !

But we have edged into a new age,
Gillers said. “Events have altered the
map,” he said. “We have to think about
a company like;West in an information
age in a new way. The symbiosis that
might previously have been acceptable
to some extent now must be reex-

amined.” v, .

>
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Editors’ note: Although executives of West Pub-
lishing Co. declined to be interviewed in depth
for today’s articles, the company issued a 6,000-
word letter on Feb. 22 in response to written
questions prepared by the Star Tribune. While
West’s responses are reflected in today’s articles,
we wanted to make these fuller excerpts available
to our readers.

OnWestasan employer/

Today, we employ over 4,500 people in Minneso-
ta alone. ... We have never laid off employees,
and continue to provide a strong benefits pack-
age. ... In fact, in a Nov. 28, 1994, article the
Star Tribune noted that West “has a reputation
of talking care of its employees in ways that
today are regarded as exceptional for a large
corporation.” . ..

We began recycling in 1906 and today we are a
leader in environmental programs. and in using
environmentally sound technology. We are a

ood corporate citizen. We have donated over

10 million worth of facilities to Ramsey County,
provided over $1 million in support for the
development of the Southwest YMCA, provided
ongoing financial support for the arts, and given
major support for the United Way.

On competition in legal publishing/
..[Ij]n 1922, there were some 65 competing
publishers of case reports providing at least 190
case law sources. At the end of 1994, there were
over 170 competing providers providing over
700 different sources of case law. Now, in early
1995, the number of competing case law provid-
ers exceeds 190 entities producing over 750 case
law sources. This amounts to increases of about
300 percent in each category over just the past
two years.

The industry is not only attracting more competi-
tors, it is attracting multi-billion dollar, multi-
national conglomerates headquartered in foreign

‘countries. Reed Elsevier, an Anglo-Dutch compa-

ny with 1993 sales in excess of $4.1 billion,
acquired Lexis Nexis, a major competitor of
ours, in 1994 for $1.5 billion. Thomson Corpora-
tion, a Toronto-based, Anglo-Canadian company
controlled by Lord Thompson, with worldwide
sales in 1993 in- excess of $5.8 billion, has ac-
quired various legal publishing companies to the
tune of $1.3 billion in the last decade. These vast,
worldwide conglomerates dwarf American-
owned West in size.

On the Star Tribune’s inquiries/

Your letter purports to pose several “‘questions.”
In fact, a fairer characterization of the “ques-
tions” is that each is an attempt to artfully link
truths, half-truths and innuendos to concoct cir-
cumstances in which perfectly legal activities
“might appear improper.” The level to which
you have stooped in an attempt to discredit us is
perhaps best demonstrated- by your question
which asks whether we “recognize ... that the
provision of those benefits might nonetheless
make opponents feel uneasy?”’ Apparently, in the
Star Tribune’s odd view, litigants are to act in
ways that take into account the “feelings” of their
opponents. This strikes us as a completely unre-
alistic standard. We question whether the Star

" Tribune directs its litigation counsel to bear in
- mind the “feelings™ of its opponents, such as

unease by Star Tribune litigation opponents that
the Star Tribune may be a news source providing
a supposedly impartial report on the litigation.
We suspect not. v :

As you well know, the laws and reguldtions
regarding activities with public officials and po-
litical contributions are in a continuous process
of change. We have assiduously attempted to
follow such changes and abide by them. Nowhere
in your letter do you allege that we have-violated
any law or regulation, nor can you.

On the Devitt Award/

The recipients of the Devitt Award have been
judges who have consistently distinguished them-

West’s response to questions asked by the paper.



selves ... each recipient has been a “judge’s
- judge.”

Our sponsorship of and involvement in the Dev-
itt Award have been fully open and public from
the outset. Nominations can be made by anyone,
and the recipient is selected by an independent
panel comprised of a U.S. Supreme Court Jus-
tice, a U.S. Court of Appeals Judge and a2 US.
District Court Judge. ..

Our role in the Devitt Award is simply as fol-
lows: First, we make the Award available (i.c. we
established the Award, underwrite the cost of the
obelisk and cash component of the Award). Sec-
ond, we provide or pay for printing and mailing
the correspondence soliciting nominations and
announcing the recipient, the program for the
presentation ceremony and the post-ceremony
brochure which contains the remarks of the pre-
senters and recipient. Third, we arrange for and
pay the expenses associated with the selection
panel’s meeting to review the nominations and
select a recipient. While we host the selection
panel’s meeting, neither West nor our executives
are involved in the selection process itself.
Fourth, we maintain a post office box where the
nominations are sent and we collect and present
the nominations to the selection panel. Our role
is thus that of sponsor and organizer of the
Devitt Award.

The Devitt Award itself and our involvement in
the Award comply with all applicable laws, regu-
lations and codes of professional conduct and
responsibility. . .

...[M]any organizations sponsor awards which
are given to members of the judiciary for particu-
larly distinguished service. It is simple-minded to
suggest that there is something improper about
such awards per se (as your questions imply) and
equally simple-minded to conclude that any
judge worthy of such an award would in any way
allow it to affect his or her judgment in a particu-

N
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lar case or matter.

On relations with judges/

Our relations with members of the federal judi-
ciary in the Eighth Circuit are entirely proper, as
are our relations with all members of the federal
judiciary. . . . There was and is nothing improper
in our providing complimentary tickets to a golf
tournament to a judge or in the fact that the son
of a judge is employed by us.

With respect to the first issue, you are apparently
referring to the 1992 U.S. Open. We did have a
corporate tent at the U.S. Open, so did the Star
Tribune. So did some 45 other local and national
companies. We viewed our involvement as an
opportunity to be a good corporate citizen and to
promote our company. We suspect every corpo-
rate sponsor -— the Star Tribune included —
viewed it the same way. Perhaps you would care
to share your invitation list so that others can
dcten;),ine whether anything ‘“‘might appear im-
proper”.

On cases heard in Minnesota/
Where a case is to be heard is strictly governed by

-the venue statutes contained in the United States

Code. These laws specify where a case may be
properly venued and under what circumstances a
party may seek to have a case transferred to
another judicial district. The statutes identify
objective criteria, such as convenience to wit-
nesses, location of evidence, and relative burden
of the current location to the parties, which must
be weighed by the court in the district where the
case was initially filed before a case may be
transferred to another venue.

On occasion, we have made motions to transfer
litigation out of a venue which we feel improper
under the venue rules. Similarly, in other cases
we have not made such motions when we felt
that a case was appropriately venued. . . .

“About the
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"“who owns the law”
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exercise, 8A

In face of change, West Publishing fights

Washington, D.C.
The once-sedate world of legal pub-
lishing is at war,

You could see it last month at the
U.S. Supreme Court, where a few
fledgling legal publishers wishing to
compete with an industry giant
chanted at guests attending a recep-
tion: “Ho, ho! Hey, hey! West Pub-
lishing pays your way!”

You could see it the previous week at
a hearing of a congressional commit-
tee, where panel members argued
over an amendment that would have
limited the free distribution of gov-
ermmment information to which the

i private sector (i.e., West Publishing
Co. and other commercial providers

of government data) has *“added
value.”

And you could see it at West's Eagan
headquarters last fall, when the com-

pany stopped the presses for a speech '

by President Vance Opperman: “We
will win this battle. . .. If they take us
on, they’re taking on a handful.”

He was talking about a skirmish at
the Justice Department in a larger

war, a fight over who owns the law —
who should control the systems for
citing federal court opinions.

Opperman’s battle cry was no idle
boast. As it has in the judiciary, the
company has cultivated valuable al-
lies in other branches of the federal
government and in the states.

Many government employees deliber-
ating the future of the industry have
accepted expensive trips and other
benefits from West and some of its
major competitors. i

Officials at West and other publishing

houses say their behavior and that of

government employees comports ful-
ly with legal and ethical codes. While
ethics experts consulted by the Star
Tribune don't dispute that, some say
that the pattern of judicial branch
employees accepting largesse from
these companies is disconcerting.

Chief federal appeals court Judges
Gerald Tjoflat and William Bauer, for
instance, attended mectings under-
written by West that were held in
Juxurious locations. They opposed
rule changes that would have threat-

‘to maintain its lead in legal publishing

ened West's dominance in publishing
federal court opinions.

Another judge — Richard Arnold,
chief of the Eighth Circuit Court of
Appeals — accepted three nights’ stay
at New York’s posh Four Seasons
hotel courtesy of West while helping
to choose the recipient of a West-
sponsored award for judicial excel-
lence. He made the trip while heading
the judiciary’s budget committee,
where policy decisions over spending
$34 million in legal research contracts

~ are made.

Arnold said in an interview that now,
afier taking the trip, he will consider
disqualifying himself from votes on
budget matters affecting legal pub-
lishing.

Further, lower-level judges and court
employees who help shape court in-
formation policy accepted benefits
from leading legal publishers, such as
lavish parties or cash awards at na-
tional conventions for law librarians.

Continued on page 6A

As West Publishing fights against an
bestowed gifts upon government emp
outcome. Some of West's competitors have given gifts, too.

Judges

West has provided b
set administrative rules that
financial
tee, chi

West’s battlefield has many fronts

ever-growing host of competitors, it has -
loyees who will help determine the battle's

enefits to federal judges who help
could affect the company's
eroe;ition. While serving on an awards commit
federal appeals court Judges Gerald Tjoflat

and William Bauer attended meetings underwritten by’
West that were held in luxurious locations. The judges
opposed rule changes that threatened West's domi-
nance in publishing federal court opinions.

- Court employees

Lower-level judges and staffers at courts around the
country have received benefits from West and other

¥ Every member of the

legal publishers — including parties and cash awards
at national conventions for law librarians — while heip-
ing to shape court information policy.

Politicians

West executives, employees and a law firm that repre-
sents the company have invested at least $848,000 in.
political campaigns since 1988. West's nearest com-
petitor gave far iess. Among those who got money
from West were all 16 members of a House subcom-
mittee considering kex‘legislatlon relating to West.
innesota congressional delega-
tion received contributions linked to West. And every
member of the delegation waded into legal publishing

disputes to fight legislation or rules opposed by West.

Star Tribune Graphic/ Gregory A. Braneqn
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West Publishing
and the courts

A profile
of West
- Publishing
Headquarters: In
‘editorial and
‘Yraining centers
-around the United
States.
Ownershlp: Pri-
vately held.
Leadership:
Dwight Opperman,
chairman and chief
executive. Vance
Opperman, presn-
dent.
Employees: About
4,500 in the Twin
Cities area and -
1,500 elsewhere in
the United States.

Origins: Started in
the 1870s in St.
Paul by brothers
John and Horatio
West, who pub-
lished a weekly
newspaper of
court opinions.
Business: West
says it prints near-
ly 60 million books
and pamphlets
yearly, as well as
CD-ROM electron-
ic legal libraries. Iits
WESTLAW service
is one of the
nation’s leading
sources for com-
-puter legal
-research.
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New technology
Is changing

the competition .

Continued from page lA'

And Congress has not been overlooked.
Lawmakers, including the entire Minne-
sota congressional delegation, received
campaign contributions linked to West
— and then waded into legal publishing
disputes to support the company.

West executives, employees and a law
firm that represents the company in-
vested at least $848,000 in the political
campaign process between Jan. 1, 1989,
and June 30, 1994, according to re-
search done for the Star Tribune by the
National Library on Money & Politics.

West’s large competitors, such as LEX-

IS-NEXIS, also invest in the political
process. But the National Library study
showed that the political action com-
mittee (PAC) affiliated with LEXIS’ for-
mer parent company, Mead Corp., gave
far less than the PACs associated with
West during the same period.

. The Minnesota recipients of West's po-

litical contributions say there are good
reasons to help the company on Capitol

Hill. West employs 4,500 people in the

Twin Cities area, is a good corporate
citizen and produoes superb products.

West officials note that their company
is one of the few remaining American-
-awned companies in the legal informa-
tion industry. LEXIS;NEXIS was pur-

"chased recently by European-based

Reed Elsevier Co. and the other big
rivals are now owned by Canadian-
based Thomson Corp.

And West's competitors are not lying
down. Owners of LEXIS-NEXIS, for
example, have employed aggressive
Washington lobbyists to further their
interests.

For years, West's chief advantage lay in
the close relationship it had earned with
the federal judiciary through decades of
reliable and high-quality work. Now,
however, even that relationship is being
shaken by a competitive war that broke
out with the advent of new technology.

The winds of war

In April 1984, Justice Byron White
wrote a memo to then-Chief Justice
Warren Burger asking for a WESTLAW
terminal in his Supreme Court office.
“It would save my time and clerks’
time,” White wrote in asking for the
computerized legal research service de-
veloped by West.

The memo signaled a change that was
sweeping through the centuries-old way
of doing legal research.

Since the 19th century, West has pub-
lished court opinions in heavy bound
volumes, and the organization of those
opinions became the citation system
favored in many jurisdictions. Through
the years, West earned an unrivaled
reputation for accuracy and thorough-
ness — and with this reputation West
received an unofficial seat in the courts’
inner circles.

In the 1970s, however, West was chal-
lenged from a new direction by Mead
Data Central Inc., which offered a new
way of researching court cases by com-
puter. Mead called it LEXIS.

Now, in the age of the Internet, West is
further threatened. Would-be legal pub-
lishers have been springing up like
weeds. From St. Cloud to Seattle, small
publishers are selling court opinions in
CD-ROM sets or online to consumers
with modems. The number of compet-
ing legal publishers has tripled in the
past two years, according to West.

These entrepreneurs say they could
compete effectively but for one factor:
They do not have full access to West’s
citation system.

Right now, any>ne with a computer and
a modem wanting to retd a federal
court opinion can call up cases from
Timeline Publishing Co. of Bellevue,
Wash., which charges up to $10 an hour
10 use its electronic database.

But if you want to use that research in a
brief 10 be submitted to a federal court,
lawyers will suggest you go elsewhere.
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You'll want to fully cite the specific
page numbers courts prefer from books
published by West and other longstand-
ing publishers. In computers, those are
generally available only on WESTLAW
or the LEXIS system (which uses West
numbers under an exclusive licensing
arrangement) — and computer charges
on those data bases ofien run more than
$200 an hour. West notes that its books
are available to citizens free at libraries.

At first, these electronic competitors
took their battle to the courts, challeng-
ing West’s claim of copyright over the
citation system. West prevailed in most
cases, though some are pending.

Now, its competitors have adopted a
new tacticc They are calling for the
establishment of a new citation system
that would not be owned by any private
company.

The story of 'West‘s battles begins in the
rarely seen operations of the judicial
branch.

Judicial branch

Come inside the Federal Judicial Build-
ing on Capitol Hill. There, the adminis-
trators of the Judicial Conference over-
see the third branch of government with
its $2.7 billion budget¥nd its 27,00C
employees.

In decades past, the conference — 26
federal judges and the Supreme Court
chief justice — had little to say about
legal publishing.

In 1992, however, a conference commit-
tee recommended a new public citation
policy that would provide equal, low-
cost access to an organized database of
court decisions — a serious threat to
West’s position.

Although the idea had been backed by
some law librarians and West's rivals,
many judges didnt like it. And the
committee’s proposal was shelved by
the full conference.

In correspondence and Judicial Confer-
ence hearings, the idea was opposed
aggressively by one judge with a long-
standing relationship with West: Gerald
Tjoflat of Jacksonville, Fla., chief of the
11th Circuit Court of Appeals.

In previous years, Tjoflat had been a
member of a committee that selected
the annual recipient of the Edward J.
Devitt Distinguished Service to Justice
Award, a West-sponsored prize. In that
capacity, Tjoflat traveled to plush re-
sorts for gatherings paid for by West.

Devitt was the chief of Minnesota’s
federal bench. He died in 1992, and his
papers are on file at the Minnesota
Historical Society. Among the corre- -
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spondeno_é is a December 1983 letter
from Devitt to Tjoflat saying that then-
- West President Dwight Opperman “will
be happy to advance you first class
airfare for you and Sarah ... and will
reimburse. you for all other expenses
later on or.handle it in any other way
you find more suitable.”

A letter from Tjoflat to Devitt describes
his feelings afier a Devitt selection com-
mittee meeting at the Marriott. Las Pal-
mas hotel in California in 1984: “It has
been an honor to have worked with you
and [Supreme Court Justice] Byron
[White], and Dwight. The association
and experience are cherished moments
of my life.”

The correspondence shows Tjoflat at-
tended two other Devitt committee
meetings, in 1983 and 1987, both in
California.

Tjoflat declined repeated requests for
comment. But when asked about his
travel in writing, Tjoflat wrote back that
some of the Star Tribune’s assumptions
were wrong. “A more thorough investi-
gation on your part would reveal this,”
he said. He declined invitations to elab-
orate further.

In 1991, Tjoflat came to Washington
and opposed the citation-system change
at a hearing of a Judicial Conference
subcommittee. He testified at one point:
“If 1 appear a little bit testy, it’s not
personal ... it's simply that we have
lots to do, and we don’t want to have
any red tape in what we do.” Dwight
Opperman also testified against the pro-
posal that day.

In addition to his testimony, Tjoflat

wrote letters to judicial branch adminis-

trators opposing the change in the cita-

tion system. Neither in his letters nor

the published transcript of his testimo-

nwy did he disclose his relationship with
est.

Tjoflat was not the only person associat-
ed with the Devitt award to weigh in on

the matter.’ In August 1991, Devitt -

wrote to Judge William Bauer, chief of
the Seventh Circuit Court of Appeals,
welcoming. him as a_member of the
award committee. o

“We normally meet for several days at
the time of the Supreme Court’s mid-
winter break in late January,” Devitt
wrote, “We have met in Palm Springs,
the Virgin Islands, Palm Beach, Naples,
Florida and Bel Air, California. It
makes for a nice break from the routine,
and the responsibilities are not too bur-
densome.”

Devitt wrote that the group would in-

clude Dwight Opperman, one of West's
vice presidents and their wives.

“The arrangements are made and cared
for by Mr. Opperman,” he wrote. Five
days afier that letter was written, Bauer
wrote to an official of the Judicial Con-
ference opposing the citation-system
change. “Although the idea for a stan-
dard electronic citation system has an
obvious appeal,” he wrote, “there is a
question as to whether it is necessary.
Our circuit executive, clerk, senior stafl
attorney and librarian met and saw no
need at present for such a system.”

Bauer did not respond to requests for
comment by the Star Tribune.

Ethics experts say that if Bauer or Tjo-
flat accepted luxurious travel from West
and then heard cases involving the
company in their courtrooms, they
would have to consider disqualifyi
themselves. But in administrative mat-
ters, the rules are less clear.

“We certainly would hope that judges
have a good degree of impartiality in
their administrative functions,” said
Jeffrey Shaman, a law professor at De-
Paul University and coauthor of “Judi-
cial Conduct and Ethics,” a guide for
judges and judicial branch employees.
“But the rules aren't as clear on the
administrative side. ... I certainly
would say that a judge should be above
reproach in all functions of the office —
_even in administrative functions. The

Judges shouid want to avoid even the
appearance of impropriety.”

In addition to Bauer and Tjoflat, other
judges wrote in opposition to the plan,
including Senior Judge Donald Lay,
who at the time was chief judge of the
Eighth Circuit Court of Appeals. Lay
said in his letter that “there is no pres-
ent need that a new citation system be
adopted,” and he forwarded West's
comments on the issue.

In 1992, the full Judicial Conference —

_of which Bauer and Tjoflat were mem-

bers — decided not to adopt a new
citation system. The conference meet-
ings are closed, and there was no re-
corded vote. '

But the issue would return later in 1992
— this time in Congress. At the request
of a rival publisher, Rep. Barney Frank,
D-Mass., introduced a bill that would
have prohibited copyright of the cita-
ton and numbering systems for federal
and state laws and court opinions.

Congress ‘
When West’s lawyers appeared before a
House Judiciary subcommittee in 1992
to argue against Frank’s bill, members
of the panel had good reason to recog-
nize West’s name. .

All 16 subcommitiee members had rc
ceived campaign contributions from
people or PACs linked to West. In all,
those members had collected more than
$39,000 during the three years before
they heard the bill, according to Federal
Election Commission (FEC) records.

The bill, which would have d@ministged
West's copyright hold on citations, diec
in the subcommittee without a vote.
Within the next six months, 10 of the
subcommittee members received more
than $23,000 .in additional contribv-
tions from West-affiliated donors.

West's political giving goes weil beyond
those contributions. Members of the
Opperman family gave $165,000 to the
Democratic - National Committee be-
tween Jan. 1, 1991, and June 30, 1994,
according to an analysis of FEC records
done for the Star Tribune by the Na-
tional Library on Money & Politics.
Add contributions from West and a law
firm that represented the company and
the sum donated to the party 1s more
$205,000.

Vance Opperman attributes the contri-
butions to a sense of civic duty that also
is reflected by three decades of his own
political activism. “People should be
involved in the political process 1n a
variety of ways,” he said in an interview
in November. “Financial involvement
is the least of it.”

And he downplays the size of West's
contributions and their influence. “We
are a very, very small financial actor,”
he said.

However, Common Cause, a govern-
ment watchdog group, ranks West high
on a list of “soft” money donors to the
Democratic Party between July 1992
and June 1994 — ahead of the JJnited
Auto Workers and the International As-
sociation of Machinists & Aerospace
Workers. (Soft money goes to political
parties rather than to candidates. Such
contributions are not subject to the lim-
its imposed on individual donations.)

In all, the political contributions from
those affiliated with West are substan-
tially greater than the sums given by
donors affiliated with West's chief
rivals.

Between Jan. 1, 1989, and June 30,
1994, donors affiliated with West con-
tributed at least $848,000 to the politi-
cal process, the National Library found.
Those affiliated with the conglomerate
that owned LEXIS-NEXIS gave
$218,275 in soft money and contribu:
tions to candidates, the National Li-
brary found.

Before the recent sale to the European
conglomerate, LEXIS was owned by &

Continued on next page




subsidiary of Mead Corp., which also
makes paper, container board and other
products. A PAC funded by Mead em-
ployees gave $174,125 during the peri-
od, cornpared with $428,321 from PACs
associzted with West. )

The National Library found less than
$5,000 in contributions from employees
of publishing companies owned by
'l_'holmson Corp., another major West
rival.

‘All 1C members of the Minnesota con-
gressicnal delegation — Democrats and
Republicans — received contributions
from those affiliated with West between
Jan. 1, 1989, and June 30, 1994. The
_top recipient was Rep. Martin Sabo, a
Democrat, who received $21,095. Rep.
Jim Ramstad, a Republican, received
$10,700. Sen. Paul Wellstone, a Demo-
crat, collected $500. The incumbent
whom Wellstone defeated, Rudy Bosch-
- witz, collected $35,999.

After Welistone's victory in 1990, he
called Vance Opperman, among others,
asking for contributions to a soft-money
account run by the Minnesota DFL
Party. Wellstone said he has no idea
how much or whether Opperman con-
tributed. Records at the state Ethical
Practices Board show that Opperman
has written checks for more than
$100,000 to party accounts since Well-
stone’s election.

Until he took over the presidency of
West in 1993, Vance Opperman worked
as a partner in a Minneapolis law firm
that often represented West. In a writ-
ten statement to the Star Tribune,
West's spokeswoman said that Opper-
fman's “career as a private attorney and
political activist are separate from his
recent work as our president. It is ludi-
crous to imply that his political involve-
ment over the past 27 years was an
orchestrated effort to build an influen-
tial network prior to becoming our Pres-
ident. This insinuation only aims to
demonize our company and the Opper-
man family.”

‘Much of the money given by those
affiliated with West went to~races out-
side Minnesota, including California.
Vance Opperman worked personally on

the campaign for the reelection of Sen.

Dianne Feinstein, D-Calif.

Opperman and those associated with
West donated at least $31,000 to Fein-
stein’s campaign in 1992-93. At the
time, she was a member of two Senate
Judiciary subcommittees with jurisdic-
tion over issues important to West: Pat-
ents, copyrights and technology and the
law.

In the November interview, Opperman
said he admired Feinstein because she
is tough-minded, competent and a

“nifty person.”

West has deployed former Minnesota
Reps. Gerry Sikorski and Vin Weber as
lobbyists. Its spokeswoman, Ruth Stan-

‘och, formerly chaired the Minnesota

DFL Party.

Most recently, the company turned out
its lobbying forces to push a provision
that would prohibit government agen-
cies from distributing information to
which a private company had “added
value.” Such a change might prevent
the Justice Department, for example,
from distributing its database of federal
case law because West claims propri-
etary rights to that database.

They also contended that consumers
and taxpayers spend more than they
should for legal services because of lack
of competition in the legal publishing
industry. West insists that there is plen-
ty of competition in the industry.
“There are more and bigger players and
exploding numbers of legal products
and . services,” said West's spokes-
woman.

Minnesota’s congressional delegation
rushed to help West in its fight with the
Justice Department.

Reno hadn’t said in her announcement
that the Justice Department would cre-

West met fierce opposition in its at- - ate a government-run database. But

tempt to insert the provision in the
Paperwork Reduction Act before the
House Government Reform and Over-
sight Committee. Open-records advo-
cates and industry competitors alerted
their allies and the ensuing uproar car-
ried into an angry commitiee meeting
last month. No member of the panel
would acknowledge sponsoring the
amendment, and it was dropped from
the bill. :

Those opposed to the provision includ-

the Justice An assistant
attorney general wrote to the committee
chairman on behalf of the department
asking that the provision be deleted. In
the letter, she said that West had advo-
cated the amendment *“to allay un-
‘founded concerns about steps West
fears the Department of Justice may be
contemplating that would adversely af-
fect its proprietary products.”

The next day, West issued a press re-
lease with the headline: “Justice Depart-
ment Drops Plans for Government-run
Legal Citation System Database.”
West's claims of a victory on the issue
were carried in news reports.

But the Justice Department now says
there were no plans for a government-
run database. .

Justice Department

West's dispute with the Justice Depart-
ment started in September 1994, when
Attorney General Janet Reno said the
department would explore ways tq im-
prove public access to federal court
opinions, especially by computer. The
department also said 1t would evaluate
“nonproprictary” systems for citing le-
gal opinions. : )

The state of Wisconsin and the Ameri-
can Association of Law Libraries were
looking into nonproprictary systems,
and the department wanted to assess
those and others that might be pro-
posed, justice officials said.

Members of the legal community had
petitioned the department to develop a
public domain citation system. Public-
interest advocates, some states and
many law librarians joined the call, ar-
guing that private companies should
not control access to the public’s laws.

Ramstad rose on the House floor to
denounce the department’s “ridiculous
venture into government information
policy,” saying it constituted a “‘threat
to tens of thousands of well-paying pri-
vate sector American jobs.”

Ramstad joined eight other members of
" the Minnesota delegation in a letter to
President Clinton expressing outrage.
The other signers were Sen. Dave Dur-
enberger and Reps. Jim Oberstar, Tim
Penny, Collin Peterson, David Minge,
Bruce Vento, Rod Grams and Sabo.

Vance Opperman said West “brought
the matter to their attention.”

Sabo went a step further than the dele-
gation’s letter. Then chflrmun of the
House Budget Committee, he joined
Rep. John Conyers, D-Mich., then
chairman of the House Government
Operations Committee, in notifying
Reno that their committees wanted to
review any course of action the depart-
ment decided to take in the matter.

The Sabo-Conyers letter signaled that
Reno’s proposal would get a chilly re-
‘ception in their committees. The rea-
sons for revamping the system “have
not been persuasively established.” they
wrote.

Sabo and Ramstad said their eagerness
to help West had nothing to do with
campaign contributions. “We try to
look out for all Minnesota interests on
the Hill . .. that’s part of our job,” Sabo -
said. “Some of the people we help have
been supportive [of campaigns]. Some
have not.”

Welistone didn’t sign the delegation’s



letter, but he sent his own letters to
Clinton and Reno, expressing concern
for West and also calling for congres-
sional review of any policy changes the
Justice Department might make.

West also asked federal judges to write
to Reno. At least one judge wrote Reno
opposing the citation change and at-
tached letters sent to him by West urg-
ing opposition.

Minnesota-based U.S. District Judge
David Doty also wrote to Reno oppos-
ing the change. He released copies of his
correspondence at the Star Tribune’s
request.

The correspondence indicates that
Dwight Opperman and another West
executive wrote to Doty asking the
judge to help oppose the change. But
Doty said he wrote to Reno before he
received their letters. “I did not write
the letter on West's behalf,” he said.

According to the correspondence, Doty
and Dwight Opperman had met at a
reception for retired Chief Justice War-
ren Burger the week before Doty wrote
the letter.

On Sept. 28, 1994, Opperman wrote to
Doty: “It was good to see you at the
festivities this week. ... I appreciate
your offer to help in our situation with
the Department of Justice. ... We
would be grateful for any help you can
give us in this matter.”

On Sept. 29, on his court letterhead,
Doty wrote to Reno saying that he was
writing “not as a member of the Third
Branch, but as a fellow citizen.”

He wrote that the cost would be oner-
ous if the government established a new
system and said: “We now have in this
country excellent legal citation systems
thta:d do provide access to anyone inter-
ested.”

Then he wrote: “I should admit to some
chauvinism inasmuch as one. of the
most efficient and excellent providers of
legal citations, West Publishing Corpo-
ration, is a Minnesota citizen. We are
justifiably proud that West brings to
Minnesota admiration, tax revenues
and many fine jobs (including one for
my son).” )

The Supreme Court.

For years, electronic publishers and
news organizations had asked the courts
to establish a system to disseminate
opinions and briefs electronically.

After continued requests, the Supreme
Court in the late 1980s established a
committee to study the issue. It met for
a couple of years and experimented
with electronic dissemination before
disbanding at the end of 1992. One
member of the committee, Supreme
Court librarian Shelly Dowling, report-
ed receiving travel expenses from Mead
Data Central to a conference at Wake
Forest University.

Shortly before it finished its work, an-
other committee member, Toni House,
the court’s public information officer,
asked West’s chief public relations offi-
cer at the time, Dorothy Molstad, to
help sponsor a convention of court in-
formation officers.

West subsequently provided money to a
nonprofit organization for a 1993 meet-
ing in New Orleans and a 1994 meeting
in San Francisco that included airfare,
meals and lodging for all attendees. Nei-
ther West nor the group that organized
the conference would say how many
attended or what the cost was.

House said the request to Molstad came
while House was a guest speaker at
West’s Eagan headquarters. “They had
a meeting in Minnesota in January.
And I said to [Molstad}, ‘Geez, the poor
little PIOs [public information officers]
need something like this, and so she
said, ‘Gee, maybe we can be helpful.’

House said court lawyers advised her
that West could not contribute the
money directly. Instead, she said, West
went to the National Center for State
Courts, a nonprofit organization that
provides training to court employees
and judges. A grant from West then
paid for all transportation, food and
lodging for the two conventions. Both
House and Molstad were speakers at at
least one of the conventions. House said
the meetings had been set up in accord
with advice from judicial branch ethics
experts. Her activity fell well within the
code of conduct for judicial empioyees,
she said.

A judicial ethicist at Northwestern Uni-
versity, Steven Lubet, agrees, saying
House’s activities in organizing the in-
formation officers should be applauded
and encouraged.

At the Ralph Nader-sponsored Taxpay-
er Assets Project, James Love is irate
that House — the court’s liaison to the
outside world — had accepted benefits
even indirectly from West.

“I find it astounding that while 1 had
depended on her to tell members of the
Supreme Court we had objected to their
accepting gratuities from West, she had
been accepting gratuities from the same
company for herself and her col-
leagues,” he said.

The states

Last spring, West threw a party for
some 1,000 law librarians during which
the company honored Marcia Koslov,
the Wisconsin state law librarian, witha~
$5,000 award. Instead of accepting the
money, Koslov dedicated it to an art
fund for her library. And other librari-
ans, not West, chose her to receive the
award. But the award stirred controver-
sy because it was given while she served
on a task force that was expected to
propose a new citation system for Wis-
consin court opinions. West and one of
its competitors, Lawyers Cooperative
Inc., had a large stake in the proposal.

Wisconsin is one of several states where
small-scale publishers and some offi-
cials argue that large legal publishers
have become too embedded in the oper-
ation of state courts. They contend that
those relationships are impeding the ef-
ficient movement of the courts into the
information age.

In Wisconsin, Koslov urged that West
and Lawyers Cooperative be included
in the decision-making process. But
then she opposed West on the issue and
helped write a report recommending
that the state adopt a citation system
that would be determined by the courts,
not private publishers.

The annual West awards are one of
many benefits law librarians accept
from legal publishers, often through the
American Association of Law Libraries.
The organization includes about 800
law librarians who work for courts. or
other government entities and who of-
ten play an important roie in deciding
which products of legal publishers will
be purchased and used.

West routinely sponsors parties at the
0 tion’s national conventions.
Other legal publishers also sponsor so-
cial events or provide travel expenses
for librarians who attend the conven-
tions. And they award scholarships for
the librarians.
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West defends actions,
cites list of accomplishments

Editors’ note: Although executives of
West Publishing Co. declined to be
interviewed in depth for today’s arti-
cles, the company issued a 6,000-word
letter on Feb. 22 1n response to written
questions prepared by the Star Trib-
une. While West’s responses are re-
flected in today's articles, we wanted
to make these fuller excerpts available
to our readers.

Court personnel

We have been, and continue to be,
involved in programs regarding legal
matters for the benefit of lawyers, legal
writers, the judiciary, court personnel,
law librarians, law students and others
associated with the law. We sponsor
speakers, scholarships, receptions, art
exhibits, events, conferences and
awards. We do so to educate people
about our company and our products
and about legal issues, to promote the
légal profession, and to honor excel-
lence. Your suggestion that we engage
in activities which are not of a kind
provided by our competitors is simply
not true. Our competitors have similar
programs for their own purposes. ..

An example of another organization
which receives funds from 1 pub-
lishers is the National Center for State
Courts (NCSC), which West helped to
establish. NCSC received approxi-
mately 5% of its 1993 operating reve-
nue from private sources. NCSC,
which has a Board of Directors con-
sisting principally of state and local
judges, identified 90 corporate and
foundation contributors (not including

law firms) in its 1993 Annual Report.
Among them are numerous companies
which are or have been litigants or
contractors with the courts, including
Compaq Computer Corp., Dow Chem-
ical Co., Electronic Data Systems
Corp., Exxon and IBM, to name only a
few. Organizations affiliated with pub-
lishing are also included in the list. In
addition to us, contributors include
the McGraw-Hill Foundation, Mead
Data Central, Inc., The Michie Com-
pany, the Oakleigh L. Thorne Founda-
tion and Time Warner, Inc. -

Political action

As you note, our personnel and PAC,
and the personnel and PAC of our
main outside counsel, have been ac-
tive politically, including making sub-
stantial contributions to political par-
ties and campaigns. This is their right
as American citizens. We note that you
allege no illegalities or improprieties in
this regard. Rather, your concern
seems to be with the overall levels of
political activity. However, within the
strictures of the law, the level of politi-
cal activity is for each citizen to de-
cide. It appears that you believe the
laws regarding these matters should be
changed. If so, the proper thing for you
to do is to seek to change these laws
rather than criticize those who careful-
ly comply with existing law.

Turning to -the specifics you have
raised, once again the Star Tribune is
digging up the same old tired story
about campaign contributions by the
Oppermans. Yes, the Oppermans give

Sunday’s
report

M Seven U.S.
Supreme Court
justices took luxuri-
ous trips at West
Publishing's
expense 10 help
select the winner
of a $15,000 cash
award that the
company bestows
on a federal judge
each year. During
that time, the court
declined to review
five cases that
lower courts had
decided in West's -
favor = including
two copyright mat-
ters of high impor-'
tance to the com-
pany.

W One appeals
court judge
accepted the
$15,000 award
while serving on a
panel that was
preparing to issue
an opinion in a
West copyright
case.

W Other federal
judges with
jurisdiction over
Waest cases
accepted VIP gotf
tournament tickets
and attended
receptions paid for
by the publisher.
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10 political candidates. We also oper-

- ate a PAC that has existed since 1987,

and our main outside counsel, the
Schatz Paquin Lockridge Grindal &
Holstein law firm, has a PAC that has
contributed to political candidates and
causes. All of these contributions are
made in full compliance with Federal
Election Commission (“FEC”) regula-
tions and are a matter of public record.

Under existing law, all Americans
have open access to information re-
garding contributions to political can-
didates. Your ability to locate informa-
tion regarding campaign contributions
is proof that our system of disclosing
contributions works well. While our
PAC has supported candidates whose
positions on issues enhance our ability
to grow, generate jobs and pay taxes,
we expect all public officials to act
only in what they believe to be are the
best interest of all Americans.

It is no surprise that contributions by
our PAC, employees and representa-
tives have increased in the last several
years. Overall contributions by indi-
viduals and PACs have also risen
steadily. Your apparent conclusion
that campaign contributions have in-
creased because we have issues “before
Congress, the administration and the
judiciary” is just plain wrong. Our
PAC, employees and counsel all have
long. histories of being active in the
political process. It is inaccurate to tie
their donations over the past 20 years
to any specific issue or legislation
pending before a government body.

Your inference that such donations
have been made as one collective ef-
fort is also totally untrue . ..

Advances in technology at West have
highlighted the importance of sound
telecommunications policy. By active-
ly engaging in telecommunication poli-
cy discussions, we find ourselves work-
ing with corporations that direct some
of the largest PACs in the country. For
example, AT&T has given over $5
million to federal candidates in the last
four years alone. In addition, US West
has given almost $1.4 million and
Ameritech nearly $1.9 million. These
enormous amounts of money dwarf
our West PAC efforts. Spending by
telecommunication company PACs
alone is almost 25 times more than
that of the West PAC. Yes, we have a
presence, but your effort to paint our
PAC as a major corporate PAC is
wholly inaccurate and irresponsible.

In Minnesota, there are approximately
25 corporate PACs registered with the
FEC. If you review the ten most prom-
inent corporate PACs, ours ranks as
the fifth largest PAC in the Minnesota
corporate community. This “top ten”
group of Minnesota business PACs has
contributed $5,680,568 to candidates
for federal office since 1987. During
that period, the fifth place West PAC
contributed $475,448. The West PAC
share of that total thus amounts to
only eight percent. The West PAC
eight percent share drops considerably
when you include all 25 corporate
PACS.

Lobbying activities

In addition to PAC contributions, oth-
er legal publishers have retained some
of the most expensive and high profile
lobbyists in Washington D.C. Patton,
Boggs & Blow, Piper & Marbury, and
Andrews and Associates have repre-
sented two of our major competitors,
foreign conglomerates Reed Elsevier
and Thomson Corporation. Thomas
Boggs, a federal lobbyist for Thomson
Corporation, has personally contribut-
ed in excess of $150,000 to candidates
for federal office. We also have a fine
example in Minnesota, where the lob-
bying team at Faegre & Benson repre-
sents Cowles Media and as noted
above, has been Jocal counsel to Mead
Data Central. The Faegre & Benson
lobbying team has contributed over
$100,000 to candidates for federal of-
fice in personal and PAC contri-
butions.

It is perplexing to us that you contirue
to raise the issue of campaign con:ri-
butions when it is clear that our com-
petitors, their outside counsel and lob-
byists, and the board of directors of
Cowies Media are politically active
and extremely well connected. Is it fair
to criticize our motives when we fol-
low the same campaign finance laws
and operate under the same rules as
our competitors, your board of direc-
tors, and your outside counsel agd
lobbyists?
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Reforms suggested in
practice of taking gifts

. By Tom Hamburger
and Sharon Schmickle

,WuhinthnBumuComspondents .-‘ DiSClosure amOng

Mike Espy was forced to mm secre-
jary of agriculture last year use he
accepted gifts from companies his de-
partment regulated. In 1989, House
peaker Jim Wright resigned because he
ad improperly received funds from
proups interested in legislation.

Yet, judicial officials routinely accept
gifis and favors from legal publishers
with an interest in court decisions —
'?tnd the public usually knows nothing of

This practice is legal and West Publish-
ing Co. maintains that its activities and
those of its competitors fall well within

the bounds of ethical guidelines. Yet it
is occurying as legal publishing becomes
more competitive and publishers fight
‘many of their battles in the courts. The
issues decided by judges in their admin-
istrative capacitics are now worth tens
of millions of dollars to the industry.

“Things have to change,” said Steven
Lubet, a law professor at Northwestern
University. “The norms of conduct that
aevelope? over the centuries need to be
modified and updated.”

The changes recommended by Lubet
and others go beyond legal publishing to
address a general lack of scrutiny, clear
standards and oversight of the judiciary.
Their recommendations include greater
sensitivity and care governing interac-
tions with court contractors and liti-
gants, a stronger commitment by judges

to the ﬁnancml disclosure provisions
now on the books and more active
scrutiny by the press.

Disclosure :
Public knowledge is a check tfrmny
and corruption. Knowing this, legisla-
tors responded to the Watergate scandal
cg the 1970s Ry adc:gg’:s the Ethic%liln
overnment Act, W ires public
officials to disclose a btm“::ounﬁng
of their financial holdings, including a
list of any gifts, lecture or other
outside income.

This way, the public could learn if
judges, members of Congress or Cabinet
officers had potential conflicts in their
public dealings. But the disclosure in-

formation about judges is difficult to

obtain. The information is only avail-
able in Washington at the Administra-
tive Office of the U.S. Judicial Confer-
ence. And the material can only be
examined between the hours of | and 3
p.m. on the days that a court worker is
available to pull the files.

In addition, the system is so loose that a
judge can receive, say, a luxurious trip
and not be required to report a dollar
value for the travel or specify the source
beyond a general description.

On at least one occasion, a U.S. Su-
preme Court justice failed to report ex-

nsive travel she received from West
Publishing Co. In her 1990 disclosure
report, Justice Sandra Day O'Connor

neglected to list a trip to California’s

pricey Bel-Air Hotel that was provided -

by West.

In addition to the hurdles of distance,
sloppy reporting and limited availabil-
ity, individuals are further discouraged
from checking these reports by the fact
that judges are informed of the name
and affiliation of each person requesting
to see their forms.

What lawyer would want a judge hear-
ing a case to know he or she had
checked the judge's disclosure form for
potential conflicts of interest? The situa-
tion is made worse by the fact that
under existing federal procedures,
judges generally rule personally on re-
quests that they be disqualified because
?iil partiality or the appearance of par-
ity.

“That doesn’t seem right,” said Leslie
Abramson, professor of law at the Uni-
versity of Louisville. He suggests that
the federal courts adopt a new system
for reviewing disqualification that uses
an an independent panel of senior ap-
pellate judges.

Role of the press

Reporters are accustomed to examining
the financial disclosure forms of Cabi-
net nominees and members of Con-
gress. Yet this newspaper, like most
others, doesn’t routinely run reports on
the disclosure forms of Minnesota fed-
eral judges.

recommended changes

The judiciary is, by authority of the
Constitution, an independent branch of
government. There is no inspector gen-
eral, the built-in check on executive
branch agencies. Nor is the judiciary
subject to the Freedom of Information
Act, which entitles citizens to obtain
copies of government documents. There
is none of the partisan cross<checking
that occurs in the legislative branch.
Separation of powers and lifetime terms
for judges shield the judiciary from
close scrutiny by the other branches or
by political parties.

“But ultimately judges are simply gov-
ernment officials in a robe,” said Ste-
phen Gillers, 2 New York University
law professor, “and it’s-up to the press
to watch them.”

Some judges contacted for this series of
articles took umbrage at the newspa-
per’s inquiries, viewing them as insult-
ing or a ridiculous distraction. But oth-
ers — such as James Rosenbaum, Da-
vid Doty and Michael Davis of the U.S.
District Court for Minnesota, and Rich-
ard Arnold, Donald Lay and Diana
Murphy of the U.S. Eighth Circuit
Court of Appeals — responded readily
to the newspaper’s request for corre-
spondence and financial information.

Most Supreme Court justices declined
to respond to questions.But members of
that court have acknowledged the value
of forcing judiciary branch activities be-
fore the public eye. ,
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As Warren Burger said months before
being named chief justice: “A court
which is final and unreviewable needs
more careful scrutiny than any other.
Unreviewable power is the most likely
to self-indulge itself and the least likely
to cngage in dispassionate self i
... In a country like ours, no i
institution or the people who operate it
can be above the public debate.”

Greater sensitivity

Years ago, a symbiotic relationship
grew among legal publishers and judges.
It made sense that the publishers, who
were providing a service to the court
and making a profit, would also give
something back to the judges whose
editorial product they sold. Indeed,
rules that govern judicial conduct spe-
cifically allow gifts of law books to
judges.

While the book exemption makes con-
tinued good sense to many experts, the
old relationship no longer scems appro-
priate to some judges and ethicists.

“The vast majority of judges I deal with .

have no idea of the amount of money
that's involved with these decisions,”
said Richard Bilby, former chief federal
judge of the Arizona district, speaking
of the publishing-related issues that
have come before the courts in recent
years. .

Because of these questions and the po-
tential for conflict, Bilby and other
judges have urged their colleagues to
stop accepting benefits, such as cocktail
receptions, from publishers.

The project
reporters
®Tog
Hamoglrgor. 42,
joined the Star
Tribune asa
reporter in 1983.
I;'Iethbecame chief
@ newspaper's
Washi
bureau in 1993.

B Sharon
Schmickle, 52, has
been a Star
Tribune reporter
since 1981. Since
October 1994, she
\t;las morkod in the
ashington
bureau covering
Congress.

B John Oslund,
42, has been an
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editor/re| at
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to its business
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A case study:

Judge Gerald Tjoflat
Chief of the 11th Circuit Court of Appeals

. What West did: What he did:

i Tioflat served on a judicial awards panel Tjoflat testified and wrote letters in opposition to
sponsored by West and, in that role, attend- a judicial proposal that would have created a
ed meetings underwritten by the company new public domain citation system, a move that
‘that were held,in luxurious locations. would have been disadvantageous to West.

" e 3 s year "
¥ our 1°84 neeting at the Marriott Las Palmas Hot;l 1n Paim
sht)m February 9-12, 1984 (arrive Thursday, the 9th, depart Sunday,
t

. 1 visited with Dwight Opperman the other night and he asked me
to tell you that he will be happy to advance you first class airfare
for you and Sarah upon vour request and will reimburse you for all

a {
Spring
. the 1

‘Dec.7,1983 other expenses later on or handle it in any ather way you find more
From Federal suit:a:,blei Yy sister-in;\a: will be on hand &gain so that you can get
f to e : .
District Judge the right c‘mrch on Sunday .
Edward Devittto i

Dwioht tells me‘tha 'M< have a'lready been made

Tjofiat.
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Debate rages over who owns the law
Tens of milions of dollars are riding on the outcome

By John J. Oslund
Staff Writer

Madison, Wis.

A contentious and sometimes bitter
debate among legal professionals has
raged over the Internet for more than
a year.

The issue: Who owns the law?

The answer, according to those who

ignited the discussion, is West Pub-
lishing Co. And that, they say, is
outrageous.

West, mean-

WHO OWNS  while, vigorously
rejects the no-
:on and ponders

OW & company
that has been re-
vered by genera-
tions of legal
scholars has sud-
denly been cast

ipfprmntion ac-
tivists and com-

andthecourts  petitors.
“We do not have a monopoly,” said
Vance West's president

and chief operating officer. “We do
not control the law. It is available to
anyone who wants it.” :

Yet, from the San Francisco news-
room of Wired magazine to the
Washington, D.C., offices of Ralph
Nader lobbyists, to the Wisconsin
state law library, West’s -critics call
the company’s grip on legal publish-
ing indefensibly tight and suffocating.

as a villain by -

“Courts decide controversies and de-
velop the law,” said John Lederer, a
Madison attorney who leads 8 Wis-
consin Bar Association task force on
pul;.blie:m" access 1o the law. “Thmbo ﬂfs
0| ust outrageous about the
fact that t‘u has become a public
function whose access is controlled

by a private company.”

Lederer’s voice is among a rising
chorus charging that West enjoys a
stranglehold on federal case law that
keeps costs for legal information high

" and competitors out of the. market.'

Although its vocabulary is arcane
and its issues remote from most peo-
ple, the battle over “who owns the
law” is hardly an academic exercise:
Tens of millions of dollars — per-
haps hundreds of millions — are
riding on the outcome.

Some of the world’s largest and rich-
est publishers are attacking West
head-on in its major markets while a
handful of tiny CD-ROM publishers
is carving out smaller niches in the
$3 billion legal information market.

West is the target of federal lawsuits
in New York and Washington, D.C,,
filed by competitors hoping to crack
the market for federal case law.

Last month, West lost a bare-knuck-
led lobbying fight in Congress to pro-
tect its franchise when opponents,
rallied by siren calls broadcast on the
Internet, defeated a West-backed
amendment to the Paperwork Re-
duction Act of 1995.

But tor some of those on the front
lines, the battle is about much more
than money. Cutting through all the
arguments, here is the bottom line:

Lederer, among others, believes the
law is too important to be left in the
hands of private-sector publishers
such as West. And Opperman,
among others, believes the law is too
important to be left in the hands of
government.

That's the philosophical backdrop for
a fight that pits the state of Wiscon-
sin against West Publishing in what
likely will be a pivotal chapter in
American law.

Alegal compass

Precedent is the cornerstone of U.S.
jurisprudence. Attorneys reach back
to yesterday's court cases for deci-
sions that support the case they're
arguing today.

The practice of citing precedent re-
quires a_shorthand language called a
“citation system.” That system has to
be reliable and accurate so that
judges and opposing counsel can lo-
cate the cited cases.

As common to the profession as the
doctor’s stethoscope, a citation sys-
tem serves as the legal compass by

which attorneys navigate the vast sea,/

of court decisions.

Among the hundreds of legal com-
passes available today, West Publish-
ing owns perhaps the most powerful.
Indeed, when it comes to citing fed-
eral case law, West’s citation system
is by far the most widely used.

No one disputes the accuracy and
reliability of West’s system. On the
contrary, critics argue, West’s system
is so good ~— and so jealously guard-
ed by the company — that it has kept
competitors at bay for decades.

{ .
Opperman_contendgMhat anti-West
forces in Wisconsin and elsewhere
that cannot compete with West's sys-
tem in the marketplace are instead
trying to cripple the company by oth-
er means,

“They are going to outlaw the West
citation system because it is too accu-
rate, 100 reliable and too efficient,”
Opperman said. “They would like to
see a citation system which tne gov-
ernment approves. And that will al-
low them to put us out of business

' because their proposal, of necessity,

requires a court rule or law that says,
‘You must use this system. You may
not use the West system.” ™

Lederer insists that the state of Wis-
consin has no intention of outlawing
the West system. Rather, the propos-
al before the Wisconsin Supreme
Court would pry open the market by
giving' other publishers a court-ap-
proved “public-domain” citation sys-
tem that anyone, including West,
could use, he said.

Here it becomes important to under-
stand a subtle but crucial distinction.
West does not claim ownership of the
decisions themselves. Decades ago,
the Supreme Court ruled that judicial
opinions are public property and
therefore are not entitled to copyright
protection.
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But without a8 quick and reliable
compass to locate them, the cases
have little practical value. For that,
you need a citation system. And for
that, you pay.

“A citation system has a lot of im-
portance on an economic level,” Le-
derer said, “because what citation
system you use can be linked with
what books you have in the library.”

Not close enotigh

. West's citation system is designed to

mesh with the law books it publishes.
Citations on the company's electron-
ic database, WESTLAW, also refer to
the pages of its books.

Here is the citation for the West
Publishing vs. Mead Data Central
case: 799 F.2d 1219 (8th Cir 1986)

Translation? That case begins on
page 1,219 of Volume 799 of West's
Federal Reporter, Second Series. The
parenthesis means the U.S. Eighth
Circuit Court of Appeals rendered its
decision in 1986.

West does not object if others cite to
the first page of that decision. How-
ever, the company will not permit,
except under terms of a licensing
agreement, others to cite pages be-
yond the first page.

Called “pinpoint™ or “jump” cites,
these citations take the reader to the
exact page in a lengthy opinion.
West’s critics draw this analogy:
Without pinpoint cites, they can only
get to the city block — not to the
individual address and, therefore,
not close enough for legal work.

In the case cited above, the Eighth
Circuit ruled in favor of West, which
had sued Mead afier the Ohio-based
competitor began publishing West’s
internal page numbers. The judges
ruled 2-] that Mead, which owned
the LEXIS-NEXIS electronic data-
base, violated West’s copyrighted ci-
tation :system by unlawfully appro-
priating West’s internal page
numbers.

The court concluded that West was
entitled to protection because the
editorial arrangement of cases in
West’s law books “is the result of
considerable labor, talent and judg-
ment” and that access to those page
numbers “would give LEXIS a large
part of what West has spent so much
labor and industry in compiling ... "

After more fruitless litigation, Mead

"in 1988 agreed to pay West an undis-

closed royalty for the right to use
internal page citations. (Last year,
Mead sold LEXIS-NEXIS to Reed
Elsevier, a large Anglo-Dutch pub-
lisher, for $1.5 billion.)

‘But far from dousing the *who owns

the law debate,” the West vs. Mead
decision only fueled the controversy.
In 1989, an article in the UCLA Law
Review harshly criticized the Eighth
Circuit decision. In the article, titled
“Monopolizing the Law,” two law
school professors argued that the de-
cision “in theory gives one publisher
veto power over whether the profes-
sion, and thus the public, shall enjoy
&e gxll benefits of enhanced access to
elaw,...”

Two years later, in a case involving
telephone company white pages, the
U.S. Supreme Court appears to have
sided with the law professors. The
justices unanimously ruled that the
original publisher's “sweat-of-the-
brow” effort 10 compile the names
and phone numbers did not entitle
the company 1o copyright protection
when a competitor, Feist Publica-

. tions, lifted the information for its

own directory.

Saying the “primary objective of

copyright is not to reward the labor
of authors but to promote the prog-
ress of science and useful arts,” Jus-
tice Sandra Day O’Connor concluded
that “copyright rewards originality,
not effort.” O’Connor repeatedly
cited the law review article in her
reasoning.

Copyright experts regard that as a
signal that West’s copyright claims

“may not survive a Supreme Court
" test.

' Emboldened by the Feist decision,
Matthew Bender, a legal publisher
owned by Times Mirror Co. of Los
Angeles, last year launched a frontal
assault on West’s citations. Accord-
jing to David Nimmer, a copyright
attorney who represents Bender, the
company plans to publish — proba-
bly on CD-ROM — legal products
and compilations of federal case law
for which it plans to use West’s cita-
tion system.

Nimmer has asked a federal judge in
New York for a “declaratory judg-
ment,” saying, in effect, that in light
of the Feist decision, Bender can use
West’s page numbers without paying
any royalties. A small CD-ROM pub-
lisher, Hyperiaw, has intervened in
that suit for similar competitive

., Teasons.

In Washington, meanwhile, another
West competitor has gone to court
hoping to obtain the keys to what it
calls the “Crown Jewels” — an elec-

: tronic database of federal case law

dating to 1789.

West had provided. the information
to the Justice Department as part of
what was called the Juris Project, a
U.S. government-developed legal re-
search tool used by federal prosecu:
tors. West declined to renew its con-
tract to operate the Juris system in
August 1993. And when West pulled
out of the contract, it tried to take the
database with it.

But Tax Analysts, an Arlington, Va.-
based publisher of legal and tax infor-
mation, successfully blocked return
of the database to West. Tax Analysts
is seeking release of the database un-
der the federal Freedom of Informa-
tion Act.

For now, the “Crown Jewels™ reside
on magnetic tapes in the custody of
the Justice Department while U.S.
District Judge Gladys Kessler pon-
ders whether to order the database
released to the public.

William Dobrovir, an attorney repre-
senting Tax Analysts, said the data-
base his client seeks does not contain
West-style pinpoint page numbers.
Rather, the database contains for-
matting designed 1o operdite the gov-
ernment-developed Juris system.

If Tax Analysts obtains the database,
it has pledged to make it available at
nominal cost to any one who wants
it,

Last month, Dobrovir and Tom
Fields, president of Tax Analysts, ral-
lied their supporters to defeat a West-
backed amendment to the Paperwork
Reduction Act before Congress. They
told lawmakers that the amendment
would have insulated the Justice De-
partment from having to release the
Juris database under the Freedom of
Information Act.

The Justice Department also op-
posed the West-backed amendment,
which lawmakers dropped from the
bill.

If Tax Analysts prevails in court,
Dobrovir said, “then some kind of a
uniform citation system becomes ex-
tremely important because all these
potential competitors would have:the
text but not the cite system.” :



Aegal split

And that's what makes the battle
over Wisconsin’s proposed citation
system so important. Although it
would only affect Wisconsin cases, if
the system proves successful, it could
spread to other states and possibly to
the federal courts.

West President Opperman staunchly
opposes government-mandated cita-
tion systems as a matter of principle.
“Any system that a court finds is
reasonable, accurate or reliable ought

- to be allowed,” Opperman said..

“That has been our rallying cry for
100 years, and it is our rallying cry
today.”

Legal scholars are #lit over public-
vs.-private citations. The president of
the American Association of Law Li-
braries, Carol Billings, is an ardent

" supporter of “public-domain™ cita-

Al

tions and spearheaded the adoption

of one in Louisiana, where she is the
state law librarian.

But Robert Berring, law professor
and director of the law library at the
University of California, Berkeley,
argues its would be a mistake to
abandon the proven West system
and mandate the use of an untested
replacement.

In Wisconsin, as in most courts
across the country, the final, correct-
ed versions of court decisions are not
kept in a permanent state-owned re-
pository. Historically, that task has
fallen to private publishers such as
West.

But Lederer argues that new and rela-

tively cheap computer technology
‘means that for a few thousand dol-
lars, Wisconsin cases could be per-
manently archived on state-owned
computers and made available to the
public via modems.

As the cases were decided, the clerk
of court would assign them a number
beginning with the year they were
issued. The proposal also calls for
cach paragraph of every decision to
be numbered, which would allow
“pinpoint™ cites to the paragraph
rather than to the page number. For
example: 1996 WIS 186,54

Translation? The sample cite refers
to the 186th decision of 1996 by the
Wisconsin Supreme Court, para-
graph number 54.

Marcia' Koslov, Wisconsin state law
librarian, said adoption would foster
competition in the market for Wis-
consin case law that’s now dominat-
ed by West and Lawyers Cooperative
Publishing, a Thomson Corp. subsid-
iary. “Anybody who wants to play
can play,” Koslov said. “They have
to use this citation system. But any-
body .can play.” .

The Wisconsin Supreme Court will
hold hearings on the citation plan
March 21.

“] do not sce anything wrong at all
with the private sector publishing our
law,” said Rex Ewald, an attorney
from Monroe, Wis., who worked on
the proposal.

But the public, he said, “has to have
control over the law and custody of
it. 1 think the proposal we. make
protects against our ever finding our-
selves in the position where we lost
the law.”

West and the
. electronic revolution

In the 1970s, Mead Data Central chal-
lenged West by introducing a comput-
erized research system called LEXIS.
.. West responded with WESTLAW, a
... computer database organized
+ around the page-numbering system.
in the company'’s law. books. That

too, but it must pay for that right
after West won a lawsult in 1888

3 claiming copyright protection.
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WHO OWNS
THE LAW?

By Chris Ison
Staff Writer

West Publishing Co. said Sunday-that the
Star Tribune used reprehensible tactics
and engaged in “tabloid journalism of the
worst kind” in a publishéd report about
the company’s practice of giving luxurious
trips to U.S. Supreme Court justices and
federal judges who made decisions impor-
tant to the company.

In a news conference at company head-

‘quarters in Eagan, a West spokeswoman

said the report was “just plain wrong,”
though she failed to cite inaccuracics
when asked. .

Ruth Stanoch, West's manager of govemn-

ment and media relations, charged that’

the newspaper failed to disclose its own
conflict of interest. Stanoch said the Star
Tribune plans to launch an online com-
puter news service and “stands to gain by
diminishing the reputation and the good
standing of West.”

West is planning an online service to
cover news relating to legal affairs.

“The Star Tribune’s editor, Tim McGuire,

called Stanoch’s statement a “red her-
ring.” He said the newspaper doesn’t sce
West's online service as a competitor,
adding that Star Tribune reporters were
working on the story long before West
announced plans to go online.

I find this attack public relations,” said
McGuire. “We made it very clear to West

West calls stories ‘tabloid journalism’

we are not going to be in competition with
them ... We are not going to become a
legal service. '

“However, the most important point
here,” said McGuire, “is that this is a
story driven by the actions of the US.
Supreme Court justices and members of
the federal judiciary accepting trips and
gifts from a corporation while they were

_ reviewing cases pertaining to that corpo-

ration.”

The newspaper reported Sunday that sev-
en justices and other federal judges. ac-
cepted trips paid for by West to expensive
resorts and hotels. The judges took the
trips while serving on a committec to
select the winners of the Edward J. Devitt
Distinguished Service to Justice Award, a
$15,000 West-sponsored prize given each
year to a federal judge for outstanding
judicial service.

The trips occurred over a 13-year period
in which the justices and judges were in a
position to consider lawsuits involving
West and make policy decisions regarding
court business with the company.

The company, which employs about 4,500
in the Twin Cities area and 1,500 else-
where, is the leading publisher of federal
court decisions.

In a written statement provided at the
news conference, West stated that it is
“proud of its sponsorship of the Devitt
Award. We take great pains to maintain
its integrity and independence.”

Stanoch said the Star Tribune acted
“without regard for the integrity of the
judiciary and the reputations of distin-
guished public servants” and “cynically
exploits public mistrust of government.”

She said West today will deliver a letter to
the Minnesota News Council “highlight-
ing the Star Tribune’s repeated unwilling-
ness to divulge to their readers that it is
now in an online information services
business in direct competition with West.
This is vital information that even the
most casual ethical observer would say
goes to the heart of the newspaper’s mo-
til:;e in pursuing this story in the first
place.”

Stanoch pointed out that the newspaper
article acknowledged that West did noth-
ing illegal in sponsoring the trips. But the
newspaper quoted several leading ethics
experts who questioned the propriety of
judges accepting benefits from West when
in a position to rule on legal issues involv-

ing the company.

A2 .
“We made it clear that what they did is
legal,” McGuire said of West Publishing’s
sponsorship of the trips. “But our readers
need to decide whether it’s right.”

He said he welcomed the appeal to the
news council and believed the council
would find the Star Tribune acted proper-
ly.The council hears complaints made
against news organizations by individuals
and organizations, though its ultimate rul-
ings carry no legal weight.
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Associated Press

Representatives from the American Association of Legal Publishers, an organization of small firms seeking to
compete with West Publishing, demonstrated outside the U.S. Supreme Court building in Washington, D.C., last
month to protest a reception at the court for legal editors that was sponsored by West.

~ |
o .

West Pubiféhnhg
and the courts

“A court which Is
final and
unreviewable
needs more
careful scrutiny
than any other.
Unreviewable
ower is the most
ikely to self-
indulge itself and
the least likely to
engage in
dispassionate
self analysis . ..
In a country like
ours, no public
institution or the

above the public
debate.”

— Warren Burger,
months before
being named chief
justice

e Rt oo 2

White wrote a
memo in April
1984 to Burger
asking for a
WESTLAW
terminal in his
Supreme Court
office. “It would
save my time and
clerks’ time,”
White wrote of the
computerized legal
research service
developed by
West. White's
memo is symbolic
of the change
sweeping through
the methodology
of legal research.
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‘West: A study in special interest lobbying

"By Doug Obey and Albert Eisele

It was an obscure 96-word provision
buried deep inside a bill to reauthorize
the Paperwork Reduction Act of 1980.
But its seemingly innocuous language,
inserted by a congressional aide, would
have changed the rules of the game in

the decade-long struggle over who con- -

trols access to hundreds of millions of
dollars worth of information spawned by

a vast array of government agencies.
Most surprising of all, in a city where tak-

* ing credit for authoring important legisla-

tion is an:art form, no one was willing to
claim responsibility for fathering what has
become a legislative bastard. But it's clear
that two former House members who are
lobbyists, one of whom is one of Newt
Gingrich’s closest friends, played a leading
role in persuading the aide to insert the
provision into the bill.

By the time the din of the first informa- - ' ly inserted into a popular part of the
tion industry battle of the 104th Congress  Contract with America at the behest of its
subsided last week, subsection 3518(f) of  corporate lobbyists.

H.R. 830 had become a textbook example Discovered at the last minute, it pro-
of how Congress sometimes operates to  vokeda firestorm of outrage that has had

serve private interests. * widespread and varied effects. They in-
The legislative contretemps in the v clude:
House Government Reform and’' ¢ New committee chairman William

Oversight Committee was triggered when '. Clinger (R-Pa.) lost one of the first tests of
a special interest provision favoring’ hie leadership, after a dramatic and at
America’s largest legal publisher was quiet- ® CONTINUED ON PAGE 12



B CONTINUED FROM PAGE 1

times angry debate that included
Republican charges that Democrat com-
mittce members  were practicing
“McCarthyism”;

¢  West Publishing Co., of Eagan,
Minn., headed by a major Democratic
contributor and friend of President
Clinton, saw its virtual monopoly over
adding value to the huge storehouse of
data generated by America’s legal system
threatened by public scrutiny it had
brought on itself;

*A battalion of well-connected lawyers,
lobbyists and corporate retainers, includ-
ing a former Minnesota congressman
who is one of Speaker Newt Gingrich’s
closest friends, were given black eyes in
the media and forced to forgo hundreds
of thousands of dollars in consulting fees.

e Agroup of giant companies in the in-
formation industry nearly succeeded in
cementing their effective control of infor-
mation created at public expense by
rewriting copyright law in a few sentences
— something they have been trying to do
in the courts for years.

* An ad hoc coalition of smaller com-
petitors, consumer groups and informa-
tion industry trade associations favoring
greater public access to government data
were galvanized into actioh by an elec-
tronic Paul Revere, who used the Internet
to create an E-mail lobbying juggernaut.

That it was not merely a special interest
provmon for.one company was tlear —
many other comparable large companes
stood to gain along with West ‘r'hey in-
chede tne Washington rosts LEGI-
SLATE, which provides some informa-
tion now avallable of the Library of
Congress' THOMAS system, DIALOG,
Dun and Bradstreet, and LEXIS, who
manages the Security and Exchange
Commission’s EDGAR database.

Understandably, there are many con-
flicting accounts of what actually hap-
pened, but the one point on which every-
one agrees is that the saga of subsection
3518(f) of the Paperwork Reduction Act
is the biggest political and public policy fi-
asco of the 104th Congress.

“I've been a legislator here for 10 years
and I've never been embarrassed to own
up to a provision I sponsored,” declared
Rep. Ron Kanjorski (D-Pa.), who with
Rep. John Spratt (D-S.C.) angered.com-
mittee Republicans by calling attention
to the issue. They also scoffed at GOP
claims that majority counsel Kevin Sabo
was able to act alone in writing the offend-
ing language and inserting it into the bill.

Sabo tried to put the best face on his in-
volvement. “lost the public relations bat-
tle,” he said last week, after he was singled
out at the Feb. 10 markup as the staffer
who had inserted the provision'into the
Paperwork Reduction Act.

The Hill B Weds-esday, February 22, 1995

How the West was lost: a lobbying saga

However, Sabo told the Bureau of
National Affairs that he was approached
on behalf of West Publishing by two for-
mer Minnesota Congressmen, Republican
Vin Weber and Democrat Gerry Sikorski,
with the suggested language. The provi-
sion was designed to prevent government
from expropriating the “value added”
products of information companies.

And although Sabo said he consulted
with Clinton administration officials at the
Office of Management and Budget about
the West provision, sources said the inclu-
sion of the language in the bill was a sur-
prise.

PHOTO COURTESY OF CONGRESSIONAL QUARTERLY
Former Rep. Gerry Sikorski (D-
Minn.) lobbied for West Publishing.
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“The person you need to talk to 1s
. Gerry Sikorski,” a lobbyist who said he was
presentat the committee markup of HR.
830. “I don't want to be thrown into this,”
added the lobbyist, who like most people
interviewed for this story refused to go on
therecord. =~ - ' -‘
Weber, who retired in 1988 after four
terms in Congress, denied that he was in-
volved in lobbying on behalf of West. “It
sure was a good lobbying job, but I didn’t
have anythirig to do with it,” said Weber,
who is a close personal friend of Speaker
Gingrich. “[Former Rep) Gerry Sikorski
and his Republican partner did it.”
~ Sikorski, partner in the Washington
office of ag1*atz Paquin Lockridge Grindal
& Holstein, ..e&Minneapolis law firm that

. represents West Publishing, could not be -

reached for commeént, nor could West
president Vance Opperman.

However, Sikotski’s assistant Steve
Johnson did notdeny Sabo's comment that
West had spearheaded the lobbying effort.
“I'would not take issue with the chairman’s
counsel in terms of his characterization,”
Johnson said, “[but] a number of other in-
formation companies [besides West ] have
supported the intent of the legislation ...
that’s part of the democratic process.”

The culmination of that process began in
late January, shortly after the Senate
Committee on Governmental Affairs re-
ported outasimilar bill (S.244). Then, on
Feb. 3, a Senate staffer faxed a copy of the
bill to a public integest group, which in turn
faxed it the same dayto Jamie Love, execu-
tive chsector ov the Ralph Nader-backed
TaxpaverAssets rfoject, who discovered
that a uewsubsection (f) had been added.
That’s when things began togetinteresting.

“It had the effect of completely eliminat-
ing the public’s rights under the Freedom
of Information Act to any government in-
formation produced by a private contrac-
tor,” says Love, who immediately embarked
on an Internet crusade to notify West's

“competitors and public information advo-
cates. Committee staffers and lobbyists
alike agree that the resulting barrage of e-
mail and fax messages was ultimately cru-
cial in defeating the amendment.

“They had 19,000 people on their in-
ternet,” said one lobbyist who was track-
ing the motion of the bill through com-
mittee.

By Wednesday, Feb. 8, the bill'was re-
ported out of Rep. David McIntosh’s (R-
Ind) subcommittee on National
Economic Growth, Natural Resources

Former Rep. Vin Weber (R-Minn. )
helped make case for home state firm.

and Regulatory affairs with the soon-to-be
controversial provision intact.

But in the markup . on Feb. 10,
Chairman Clinger referred to the bill as
“the West provision.” Democrats
Kanjorski and Spratt demanded to know
who was responsible and Spratt demand-
ed that the matter should be referred to
the Judiciary committee, which has juris-
diction over copyright matters.

Rep. Tom Davis (R-Va.) , a former gen-
eral counsel with the data company PRC
Inc., offered a substitute amendment,
which would have made clear that the bill
was not intended to affect any pending
lawsuits.“It was a favor to Chairman
Clinger,” said a Davis spokesman. “We
never spoke to anybody who had any-
thing to do with West.”

Although Democrats tired to portray
the proposal as a Republican special in-
terest boondoggle, Republicans pointed
out that West's president, Vance
Opperman, is a major Democratic fund-
raiser and personal friend of President
Bill Clinton, and has even been an
overnight guest at the White House.

According to Federal Election
Commission records, Opperman gave
$20,000 to the Democratic National
Committee and $1,000 to the Clinton
campaign in 1992. At the same time, his
father Dwight gave $100,000 to the DNC
and $500 to Clinton in 1992.

Nevertheless, it was the Republicans
who were feeling the heat. Tom Field of
lax Analysts claims that Rep. Collin
Peterson (D-Minn.) told him that Rep. Gil
Gutknect (R:-Minn.} deserved credit for
getting the provision inserted into the bill.
“It looks as though the West publishing
provision is a homeless waif without a par-
ent,” Field said.

Gutknecht, who was also singled out as
the member who asked Sabo to put the
provision in the bill by Love’s group
(TAP), denied any involvement through
his spokesman last Friday. “If I had a stack
of Bibles under my arm I'd say Gil knew
absolutely nothing,” a Gutknecht aide
said. “He is almost ready to go after TAP
for slander.” ‘

And a spokesman for. McIntosh, whose
subcommittee had handled the bill just
few days earlier, was similarly unhelpful in
clearing the confusion about the provi-
sion’s authorship. “I couldn’t help you with
any information on that,” he said. “It was in

his committee, that is the extentof it. Sogg

home and enjoy the weekend, pal.”

On Feb. 10, Clinger made a final at-
tempt to save the provision by scheduling
a hearing the following weck, but the
hearing was never held.

“It’s been dropped like a dead weight,”
said Davis’ spokesman. “It doesn’t have
the support of the government commit-
tee, to put it mildly,” said Davis’ office.

Love, gleeful at what he saw as a major
victory for his side, offered a final word:
“There’s a fot of lying going on about who

.did what, who lobbied whom.”
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Fighting Hard

Even the critics of the Minnesota-
based West Publishing have high
praise for its information products —
annotated court opinions organized
according to a citation system that
has become the standard, and avail-
able in hard copy or on West's on-line
database, Westlaw.

“People will pay good money for
what West sells,” says Jamie Love, the
executive director of the Taxpayer
Assets project. “But they are still mo-
nopolizing an industry.”

Fora century West has helda de
facto monopoly on the legal informa-
ton field, and was so authoritative
that the Department of Justice paid
them to help maintain JURIS, its elec-
uonic database. Butin recent years,
West has been fighting a series of le-
gal battles in the face of increasing
compettion from a series of smaller,
cutrate electronic competitors intent
on breaking West’s monopoly by es-
tablishing a public domain citation
system for legal documents.

“They re the people who want to
doa quick hit... who want to add
nothing but frankly leech off others.”
Vance Opperman, President of West
publishing, told The American
Lawyer's Hansen in September 1994.
“[They are] the people who want to
go into a room, take our books...rip -
the covers off ... copy everything ...
and pocket the dough.”

Hyperlaw, a New York CD-ROM
company. is suing West over its claim
to copyrights on its page numbers,
which courts require in legal cita-
tions.

“When an electronic version is
available, and if the competition sets
up a better notation system, then
West is in trouble,” sdid one House
staffer. “They are trying to forestall - .

“thatday.”. :

“We are so small and Westisso big,”
says Tom Field of Tax Analysts, a
group seeking access to JURIS under
the Freedom of Information Act.
Field is also secretary of The
American Association of Legal
Publishers —a consortium pushing
to open the legal information field
up to smaller private vendors.

West has been fighting hard to stop
the competition from gaining an ad-
vantage. Last fall, a proposal for a
public database run by the

Deparument of Justice was dropped

after a letter from nine members of

the Minnesota congressional delega-

tion 1o President Clinton voicing ob-
.jections to the plan.




